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Regional Administrator, however, re-
tains the authority to disallow the en-
capsulation option for a particular spill 
situation upon finding that the uncer-
tainties associated with that option 
pose special concerns at that site. That 
is, the Regional Administrator would 
not permit encapsulation if he/she de-
termined that if the encapsulation 
failed the failure would create an im-
minent hazard at the site. 

(v) Soil contaminated by the spill 
will be decontaminated to 10 ppm PCBs 
by weight provided that soil is exca-
vated to a minimum depth of 10 inches. 
The excavated soil will be replaced 
with clean soil, i.e., containing less 
than 1 ppm PCBs, and the spill site will 
be restored (e.g., replacement of turf). 

(5) Records. The responsible party 
shall document the cleanup with 
records of decontamination. The 
records must be maintained for a pe-
riod of 5 years. The records and certifi-
cation shall consist of the following: 

(i) Identification of the source of the 
spill, e.g., type of equipment. 

(ii) Estimated or actual date and 
time of the spill occurrence. 

(iii) The date and time cleanup was 
completed or terminated (if cleanup 
was delayed by emergency or adverse 
weather: the nature and duration of 
the delay). 

(iv) A brief description of the spill lo-
cation and the nature of the materials 
contaminated. This information should 
include whether the spill occurred in 
an outdoor electrical substation, other 
restricted access location, or in a non-
restricted access area. 

(v) Precleanup sampling data used to 
establish the spill boundaries if re-
quired because of insufficient visible 
traces and a brief description of the 
sampling methodology used to estab-
lish the spill boundaries. 

(vi) A brief description of the solid 
surfaces cleaned. 

(vii) Approximate depth of soil exca-
vation and the amount of soil removed. 

(viii) Postcleanup verification sam-
pling data and, if not otherwise appar-
ent from the documentation, a brief de-
scription of the sampling methodology 
and analytical technique used. 

(ix) While not required for compli-
ance with this policy, information on 
the estimated cost of cleanup (by man- 

hours, dollars, or both) would be useful 
if maintained in the records. 

[52 FR 10705, Apr. 2, 1987, as amended at 53 
FR 40884, Oct. 19, 1988; 63 FR 35461, June 29, 
1998] 

§ 761.130 Sampling requirements. 

Postcleanup sampling is required to 
verify the level of cleanup under 
§ 761.125(c) (2) through (4). The respon-
sible party may use any statistically 
valid, reproducible, sampling scheme 
(either random samples or grid sam-
ples) provided that the requirements of 
paragraphs (a) and (b) of this section 
are satisfied. 

(a) The sampling area is the greater 
of (1) an area equal to the area cleaned 
plus an additional 1-foot boundary, or 
(2) an area 20 percent larger than the 
original area of contamination. 

(b) The sampling scheme must ensure 
95 percent confidence against false 
positives. 

(c) The number of samples must be 
sufficient to ensure that areas of con-
tamination of a radius of 2 feet or more 
within the sampling area will be de-
tected, except that the minimum num-
ber of samples is 3 and the maximum 
number of samples is 40. 

(d) The sampling scheme must in-
clude calculation for expected varia-
bility due to analytical error. 

(e) EPA recommends the use of a 
sampling scheme developed by the Mid-
west Research Institute (MRI) for use 
in EPA enforcement inspections: 
‘‘Verification of PCB Spill Cleanup by 
Sampling and Analysis.’’ Guidance for 
the use of this sampling scheme is 
available in the MRI report ‘‘Field 
Manual for Grid Sampling of PCB Spill 
Sites to Verify Cleanup.’’ Both the MRI 
sampling scheme and the guidance doc-
ument are available from the Director, 
Environmental Assistance Division 
(7408), Office of Pollution Prevention 
and Toxics, U.S. Environmental Pro-
tection Agency, Room E–543B, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460, Telephone: (202) 554–1404, 
TDD: (202) 544–0551. The major advan-
tage of this sampling scheme is that it 
is designed to characterize the degree 
of contamination within the entire 
sampling area with a high degree of 
confidence while using fewer samples 

VerDate Aug<31>2005 00:51 Aug 10, 2006 Jkt 208170 PO 00000 Frm 00701 Fmt 8010 Sfmt 8010 Y:\SGML\208170.XXX 208170



692 

40 CFR Ch. I (7–1–06 Edition) § 761.135 

than any other grid or random sam-
pling scheme. This sampling scheme 
also allows some sites to be character-
ized on the basis of composite samples. 

(f) EPA may, at its discretion, take 
samples from any spill site. If EPA’s 
sampling indicates that the remaining 
concentration level exceeds the re-
quired level, EPA will require further 
cleanup. For this purpose, the numer-
ical level of cleanup required for spills 
cleaned in accordance with § 761.125(b) 
is deemed to be the equivalent of nu-
merical cleanup requirements required 
for cleanups under § 761.125(c) (2) 
through (4). Using its best engineering 
judgment, EPA may sample a statis-
tically valid random or grid sampling 
technique, or both. When using engi-
neering judgment or random ‘‘grab’’ 
samples, EPA will take into account 
that there are limits on the power of a 
grab sample to dispute statistically 
based sampling of the type required of 
the responsible party. EPA head-
quarters will provide guidance to the 
EPA regions on the degree of certainty 
associated with various grab sample re-
sults. 

[52 FR 10705, Apr. 2, 1987, as amended at 60 
FR 34465, July 3, 1995] 

§ 761.135 Effect of compliance with 
this policy and enforcement. 

(a) Although a spill of material con-
taining 50 ppm or greater PCBs is con-
sidered improper PCB disposal, this 
policy establishes requirements that 
EPA considers to be adequate cleanup 
of the spilled PCBs. Cleanup in accord-
ance with this policy means compli-
ance with the procedural as well as the 
numerical requirements of this policy. 
Compliance with this policy creates a 
presumption against both enforcement 
action for penalties and the need for 
further cleanup under TSCA. The 
Agency reserves the right, however, to 
initiate appropriate action to compel 
cleanup where, upon review of the 
records of cleanup or EPA sampling 
following cleanup, EPA finds that the 
decontamination levels in the policy 
have not been achieved. The Agency 
also reserves the right to seek pen-
alties where the Agency believes that 
the responsible party has not made a 
good faith effort to comply with all 
provisions of this policy, such as 

prompt notification of EPA of a spill, 
recordkeeping, etc. 

(b) EPA’s exercise of enforcement 
discretion does not preclude enforce-
ment action under other provisions of 
TSCA or any other Federal statute. 
This includes, even in cases where the 
numerical decontamination levels set 
forth in this policy have been met, civil 
or criminal action for penalties where 
EPA believes the spill to have been the 
result of gross negligence or knowing 
violation. 

Subparts H–I [Reserved] 

Subpart J—General Records and 
Reports 

§ 761.180 Records and monitoring. 
This section contains recordkeeping 

and reporting requirements that apply 
to PCBs, PCB Items, and PCB storage 
and disposal facilities that are subject 
to the requirements of the part. 

(a) PCBs and PCB Items in service or 
projected for disposal. Beginning Feb-
ruary 5, 1990, each owner or operator of 
a facility, other than a commercial 
storer or a disposer of PCB waste, 
using or storing at any one time at 
least 45 kilograms (99.4 pounds) of 
PCBs contained in PCB Container(s), or 
one or more PCB Transformers, or 50 or 
more PCB Large High or Low Voltage 
Capacitors shall develop and maintain 
at the facility, or a central facility pro-
vided they are maintained at that fa-
cility, all annual records and the writ-
ten annual document log of the disposi-
tion of PCBs and PCB Items. The writ-
ten annual document log must be pre-
pared for each facility by July 1 cov-
ering the previous calendar year (Janu-
ary through December). The annual 
document log shall be maintained for 
at least 3 years after the facility ceases 
using or storing PCBs and PCB Items 
in the quantities prescribed in this 
paragraph. Annual records (manifests 
and certificates of disposal) shall be 
maintained for the same period. The 
annual records and the annual docu-
ment log shall be available for inspec-
tion at the facility where they are 
maintained by authorized representa-
tives of EPA during normal business 
hours, and each owner or operator of a 
facility subject to these requirements 
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