§80.28

(or his delegate), which shall include
such terms and conditions as the Ad-
ministrator determines necessary to
monitor the exemption and to carry
out the purposes of this section. Any
violation of such a term or condition
shall cause the exemption to be void.

[564 FR 11883, Mar. 22, 1989]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §80.27, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§80.28 Liability for violations of gaso-
line volatility controls and prohibi-
tions.

(a) Violations at refineries or importer
facilities. Where a violation of the ap-
plicable standard set forth in §80.27 is
detected at a refinery that is not an
ethanol blending plant or at an import-
er’s facility, the refiner or importer
shall be deemed in violation.

(b) Violations at carrier facilities.
Where a violation of the applicable
standard set forth in §80.27 is detected
at a carrier’s facility, whether in a
transport vehicle, in a storage facility,
or elsewhere at the facility, the fol-
lowing parties shall be deemed in viola-
tion:

(1) The carrier, except as provided in
paragraph (g)(1) of this section;

(2) The refiner (if he is not an ethanol
blender) at whose refinery the gasoline
was produced or the importer at whose
import facility the gasoline was im-
ported, except as provided in paragraph
(2)(2) of this section;

(3) The ethanol blender (if any) at
whose ethanol blending plant the gaso-
line was produced, except as provided
in paragraph (g)(6) of this section; and

(4) The distributor and/or reseller, ex-
cept as provided in paragraph (g)(3) of
this section.

(c) Violations at branded distributor fa-
cilities, reseller facilities, or ethanol
blending plants. Where a violation of
the applicable standard set forth in
§80.27 is detected at a distributor facil-
ity, a reseller facility, or an ethanol
blending plant which is operating
under the corporate, trade, or brand
name of a gasoline refiner or any of its
marketing subsidiaries, the following
parties shall be deemed in violation:
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(1) The distributor or reseller, except
as provided in paragraph (g)(3) or (g)(8)
of this section;

(2) The carrier (if any), if the carrier
caused the gasoline to violate the ap-
plicable standard;

(3) The refiner under whose cor-
porate, trade, or brand name (or that of
any of its marketing subsidiaries) the
distributor, reseller, or ethanol blender
is operating, except as provided in
paragraph (g)(4) of this section; and

(4) The ethanol blender (if any) at
whose ethanol blending plant the gaso-
line was produced, except as provided
in paragraph (g)(6) or (g)(8) of this sec-
tion.

(d) Violations at unbranded distributor
facilities or ethanol blending plants.
Where a violation of the applicable
standard set forth in §80.27 is detected
at a distributor facility or an ethanol
blending plant not operating under a
refiner’s corporate, trade, or brand
name, or that of any of its marketing
subsidiaries, the following parties shall
be deemcd in violation:

(1) The distributor, except as pro-
vided in paragraph (g)(3) or (g)(8) of
this section;

(2) The carrier (if any), if the carrier
caused the gasoline to violate the ap-
plicable standard;

(3) The refiner (if he is not an ethanol
blender) at whose refinery the gasoline
was produced or the importer at whose
import facility the gasoline was im-
ported, except as provided in paragraph
(2)(2) of this section; and

(4) The ethanol blender (if any) at
whose ethanol blending plant the gaso-
line was produced, except as provided
in paragraph (g)(6) or (g)(8) of this sec-
tion.

(e) Violations at branded retail outlets
or wholesale purchaser-consumer facili-
ties. Where a violation of the applicable
standard set forth in §80.27 is detected
at a retail outlet or at a wholesale pur-
chaser-consumer facility displaying
the corporate, trade, or brand name of
a gasoline refiner or any of its mar-
keting subsidiaries, the following par-
ties shall be deemed in violation:

(1) The retailer or wholesale pur-
chaser-consumer, except as provided in
paragraph (g)(6) or (g)(8) of this sec-
tion;
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(2) The distributor and/or reseller (if
any), except as provided in paragraph
(2)(3) or (g)(8) of this section;

(3) The carrier (if any), if the carrier
caused the gasoline to violate the ap-
plicable standard;

(4) The refiner whose corporate,
trade, or brand name (or that of any of
its marketing subsidiaries) is displayed
at the retail outlet or wholesale pur-
chaser-consumer facility, except as
provided in paragraph (g)(4) of this sec-
tion; and

(5) The ethanol blender (if any) at
whose ethanol blending plant the gaso-
line was produced, except as provided
in paragraph (g)(6) or (g)(8) of this sec-
tion.

(f) Violations at unbranded retail out-
lets or wholesale purchaser-consumer fa-
cilities. Where a violation of the appli-
cable standard set forth in §80.27 is de-
tected at a retail outlet or at a whole-
sale purchaser-consumer facility not
displaying the corporate, trade, or
brand name of a refiner or any of its
marketing subsidiaries, the following
parties shall be deemed in violation:

(1) The retailer or wholesale pur-
chaser-consumer, except as provided in
paragraph (g)(5) or (g)(8) of this sec-
tion;

(2) The distributor (if any), except as
provided in paragraph (g)(3) or (g)(8) of
this section;

(3) The carrier (if any), if the carrier
caused the gasoline to violate the ap-
plicable standard;

(4) The ethanol blender (if any) at
whose ethanol blending plant the gaso-
line was produced, except as provided
in paragraph (g)(6) of this section; and

(5) The refiner (if he is not an ethanol
blender) at whose refinery the gasoline
was produced and/or the importer at
whose import facility the gasoline was
imported, except as provided in para-
graph (g)(2) of this section.

(g) Defenses. (1) In any case in which
a carrier would be in violation under
paragraph (b)(1) of this section, the
carrier shall not be deemed in violation
if he can demonstrate:

(i) That the violation was not caused
by him or his employee or agent; and

(ii) Evidence of an oversight program
conducted by the carrier, such as peri-
odic sampling and testing of incoming
gasoline, for monitoring the volatility
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of gasoline stored or transported by
that carrier.

(iii) An oversight program under
paragraph (g)(1)(ii) of this section need
not include periodic sampling and test-
ing of gasoline in a tank truck oper-
ated by a common carrier, but in lieu
of such tank truck sampling and test-
ing, the common carrier shall dem-
onstrate evidence of an oversight pro-
gram for monitoring compliance with
the volatility requirements of §80.27 re-
lating to the transport or storage of
gasoline by tank truck, such as appro-
priate guidance to drivers on compli-
ance with applicable requirements and
the periodic review of records normally
received in the ordinary course of busi-
ness concerning gasoline quality and
delivery.

(2) In any case in which a refiner or
importer would be in violation under
paragraphs (b)(2), (d)(3), or (f)(5) of this
section, the refiner or importer shall
not be deemed in violation if he can
demonstrate:

(i) That the violation was not caused
by him or his employee or agent; and

(ii) Test results using the sampling
methodology set forth in §80.8 and the
testing methodology set forth in
§80.46(c), or any other test method
where adequate correlation to §80.46(c)
is demonstrated, which show evidence
that the gasoline determined to be in
violation was in compliance with the
applicable standard when it was deliv-
ered to the next party in the distribu-
tion system.

(3) In any case in which a distributor
or reseller would be in violation under
paragraph (b)(4), (¢)(1), (A1), (e)(2), or
(f)(2) of this section, the distributor or
reseller shall not be deemed in viola-
tion if he can demonstrate:

(i) That the violation was not caused
by him or his employee or agent; and

(ii) Evidence of an oversight program
conducted by the distributor or re-
seller, such as periodic sampling and
testing of gasoline, for monitoring the
volatility of gasoline that the dis-
tributor or reseller sells, supplies, of-
fers for sale or supply, or transports.

(4) In any case in which a refiner
would be in violation under paragraphs
(c)(3) or (e)(4) of this section, the re-
finer shall not be deemed in violation if
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he can demonstrate all of the fol-
lowing:

(i) Test results using the sampling
methodology set forth in §80.8 and the
testing methodology set forth in
§80.46(c), or any other test method
where adequate correlation to §80.46(c)
is demonstrated, which show evidence
that the gasoline determined to be in
violation was in compliance with the
applicable standard when transported
from the refinery.

(ii) That the violation was not caused
by him or his employee or agent; and

(iii) That the violation:

(A) Was caused by an act in violation
of law (other than the Act or this part),
or an act of sabotage or vandalism,
whether or not such acts are violations
of law in the jurisdiction where the
violation of the requirements of this
part occurred, or

(B) Was caused by the action of a re-
seller, an ethanol blender, or a retailer
supplied by such reseller or ethanol
blender, in violation of a contractual
undertaking imposed by the refiner on
such reseller or ethanol blender de-
signed to prevent such action, and de-
spite reasonable efforts by the refiner
(such as periodic sampling and testing)
to insure compliance with such con-
tractual obligation, or

(C) Was caused by the action of a re-
tailer who is supplied directly by the
refiner (and not by a reseller), in viola-
tion of a contractual undertaking im-
posed by the refiner on such retailer
designed to prevent such action, and
despite reasonable efforts by the re-
finer (such as periodic sampling and
testing) to insure compliance with such
contractual obligation, or

(D) Was caused by the action of a dis-
tributor or an ethanol blender subject
to a contract with the refiner for trans-
portation of gasoline from a terminal
to a distributor, ethanol blender, re-
tailer or wholesale purchaser-con-
sumer, in violation of a contractual un-
dertaking imposed by the refiner on
such distributor or ethanol blender de-
signed to prevent such action, and de-
spite reasonable efforts by the refiner
(such as periodic sampling and testing)
to insure compliance with such con-
tractual obligation, or

(E) Was caused by a carrier or other
distributor not subject to a contract
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with the refiner but engaged by him for
transportation of gasoline from a ter-
minal to a distributor, ethanol blender,
retailer or wholesale purchaser-con-
sumer, despite reasonable efforts by
the refiner (such as specification or in-
spection of equipment) to prevent such
action, or

(F) Occurred at a wholesale pur-
chaser-consumer facility: Provided,
however, That if such wholesale pur-
chaser-consumer was supplied by a re-
seller or ethanol blender, the refiner
must demonstrate that the violation
could not have been prevented by such
reseller’s or ethanol blender’s compli-
ance with a contractual undertaking
imposed by the refiner on such reseller
or ethanol blender as provided in para-
graph (g)(4)(iii)(B) of this section.

(iv) In paragraphs (g)(4)({ii)(A)
through (E) of this section, the term
“was caused’ means that the refiner
must demonstrate by reasonably spe-
cific showings, by direct or circumstan-
tial evidence, that the violation was
caused or must have been caused by an-
other.

(5) In any case in which a retailer or
wholesale purchaser-consumer would
be in violation under paragraphs (e)(1)
or (f)(1) of this section, the retailer or
wholesale purchaser-consumer shall
not be deemed in violation if he can
demonstrate that the violation was not
caused by him or his employee or
agent.

(6) In any case in which an ethanol
blender would be in violation under
paragraphs (b)(3), (¢)(4), (A)(4), (e)(5) or
(£)(4) of this section, the ethanol blend-
er shall not be deemed in violation if
he can demonstrate:

(i) That the violation was not caused
by him or his employee or agent; and

(ii) Evidence of an oversight program
conducted by the ethanol blender, such
as periodic sampling and testing of gas-
oline, for monitoring the volatility of
gasoline that the ethanol blender sells,
supplies, offers for sale or supply or
transports; and

(iii) That the gasoline determined to
be in violation contained no more than
10% ethanol (by volume) when it was
delivered to the next party in the dis-
tribution system.

(7) In paragraphs (g)(1{), (g)(2)(3),
()3, ()(@(I1), (8)(5), and (g)(6)(1) of
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this section, the respective party must
demonstrate by reasonably specific
showings, by direct or circumstantial
evidence, that it or its employee or
agent did not cause the violation.

(8) In addition to the defenses pro-
vided in paragraphs (g)(1) through (g)(6)
of this section, in any case in which an
ethanol blender, distributor, reseller,
carrier, retailer, or wholesale pur-
chaser-consumer would be in violation
under paragraphs (b), (¢), (d), (e) or (f),
of this section, as a result of gasoline
which contains between 9 and 10 per-
cent ethanol (by volume) but exceeds
the applicable standard by more than
one pound per square inch (1.0 psi), the
ethanol blender, distributor, reseller,
carrier, retailer or wholesale pur-
chaser-consumer shall not be deemed
in violation if such person can dem-
onstrate, by showing receipt of a cer-
tification from the facility from which
the gasoline was received or other evi-
dence acceptable to the Administrator,
that:

(i) The gasoline portion of the blend
complies with the Reid vapor pressure
limitations of §80.27(a); and

(ii) The ethanol portion of the blend
does not exceed 10 percent (by volume);
and

(iii) No additional alcohol or other
additive has been added to increase the
Reid vapor pressure of the ethanol por-
tion of the blend.

In the case of a violation alleged
against an ethanol blender, distributor,
reseller, or carrier, if the demonstra-
tion required by paragraphs (g)(8)(i),
(ii), and (iii) of this section is made by
a certification, it must be supported by
evidence that the criteria in para-
graphs (2)(8)(1), (ii), and (iii) of this sec-
tion have been met, such as an over-
sight program conducted by or on be-
half of the ethanol blender, distributor,
reseller or carrier alleged to be in vio-
lation, which includes periodic sam-
pling and testing of the gasoline or
monitoring the volatility and ethanol
content of the gasoline. Such certifi-
cation shall be deemed sufficient evi-
dence of compliance provided it is not
contradicted by specific evidence, such
as testing results, and provided that
the party has no other reasonable basis
to believe that the facts stated in the
certification are inaccurate. In the
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case of a violation alleged against a re-
tail outlet or wholesale purchaser-con-
sumer facility, such certification shall
be deemed an adequate defense for the
retailer or wholesale purchaser-con-
sumer, provided that the retailer or
wholesale purchaser-consumer is able
to show certificates for all of the gaso-
line contained in the storage tank
found in violation, and, provided that
the retailer or wholesale purchaser-
consumer has no reasonable basis to
believe that the facts stated in the cer-
tifications are inaccurate.

[64 FR 11885, Mar. 22, 1989; 54 FR 27017, June
27, 1989, as amended at 56 FR 64711, Dec. 12,
1991; 58 FR 14484, Mar. 17, 1993; 62 FR 68205,
Dec. 31, 1997; 67 FR 8736, Feb. 26, 2002]

§80.29 Controls and prohibitions on
diesel fuel quality.

(a) Prohibited activities. Beginning Oc-
tober 1, 1993 and continuing until the
implementation dates for subpart I of
part 80 as specified in §80.500, except as
provided in 40 CFR 69.51, no person, in-
cluding but not limited to, refiners, im-
porters, distributors, resellers, car-
riers, retailers or wholesale purchaser-
consumers, shall manufacture, intro-
duce into commerce, sell, offer for sale,
supply, store, dispense, offer for supply
or transport any diesel fuel for use in
motor vehicles, unless the diesel fuel:

(1) Has a sulfur percentage, by
weight, no greater than 0.05 percent;

(2)(1) Has a cetane index of at least
40; or

(ii) Has a maximum aromatic con-
tent of 35 volume percent; and

(3) Is free of visible evidence of the
dye solvent red 164; unless it is used in
a manner that is tax-exempt as defined
under section 4082 of the Internal Rev-
enue Code (26 U.S.C. 4082).

(b) Determination of compliance. (1)
Any diesel fuel which does not show
visible evidence of being dyed with dye
solvent red 164 (which has a char-
acteristic red color in diesel fuel) shall
be considered to be available for use in
diesel motor vehicles and motor vehi-
cle engines, and shall be subject to the
prohibitions of paragraph (a) of this
section.
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