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40 CFR Ch. I (7–1–06 Edition) § 89.127 

§ 89.127 Request for hearing. 

(a) A manufacturer may request a 
hearing on the Administrator’s denial, 
suspension, voiding ab initio or revoca-
tion of a certificate of conformity. 

(b) The manufacturer’s request must 
be filed within 30 days of the Adminis-
trator’s decision, be in writing, and set 
forth the manufacturer’s objections to 
the Administrator’s decision and data 
to support the objections. 

(c) If, after review of the request and 
supporting data, the Administrator 
finds that the request raises a substan-
tial and factual issue, the Adminis-
trator will grant the manufacturer’s 
request for a hearing. 

[59 FR 31335, June 17, 1994. Redesignated at 63 
FR 56995, Oct. 23, 1998] 

§ 89.128 Hearing procedures. 

(a)(1) After granting a request for a 
hearing the Administrator shall des-
ignate a Presiding Officer for the hear-
ing. 

(2) The hearing will be held as soon 
as practicable at a time and place de-
termined by the Administrator or by 
the Presiding Officer. 

(3) The Administrator may, at his or 
her discretion, direct that all argument 
and presentation of evidence be con-
cluded within a specified period estab-
lished by the Administrator. Said pe-
riod may be no less than 30 days from 
the date that the first written offer of 
a hearing is made to the manufacturer. 
To expedite proceedings, the Adminis-
trator may direct that the decision of 
the Presiding Officer (who may, but 
need not, be the Administrator) shall 
be the final EPA decision. 

(b)(1) Upon appointment pursuant to 
paragraph (a) of this section, the Pre-
siding Officer will establish a hearing 
file. The file shall consist of the fol-
lowing: 

(i) The determination issued by the 
Administrator under § 89.126(d); 

(ii) The request for a hearing and the 
supporting data submitted therewith; 

(iii) All documents relating to the re-
quest for certification and all docu-
ments submitted therewith; and 

(iv) Correspondence and other data 
material to the hearing. 

(2) The hearing file will be available 
for inspection by the applicant at the 
office of the Presiding Officer. 

(c) An applicant may appear in per-
son or may be represented by counsel 
or by any other duly authorized rep-
resentative. 

(d)(1) The Presiding Officer, upon the 
request of any party or at his or her 
discretion, may arrange for a pre-
hearing conference at a time and place 
he/she specifies. Such prehearing con-
ference will consider the following: 

(i) Simplification of the issues; 
(ii) Stipulations, admissions of fact, 

and the introduction of documents; 
(iii) Limitation of the number of ex-

pert witnesses; 
(iv) Possibility of agreement dis-

posing of any or all of the issues in dis-
pute; and 

(v) Such other matters as may aid in 
the disposition of the hearing, includ-
ing such additional tests as may be 
agreed upon by the parties. 

(2) The results of the conference shall 
be reduced to writing by the Presiding 
Officer and made part of the record. 

(e)(1) Hearings shall be conducted by 
the Presiding Officer in an informal 
but orderly and expeditious manner. 
The parties may offer oral or written 
evidence, subject to the exclusion by 
the Presiding Officer of irrelevant, im-
material, and repetitious evidence. 

(2) Witnesses will not be required to 
testify under oath. However, the Pre-
siding Officer shall call to the atten-
tion of witnesses that their statements 
may be subject to the provisions of 18 
U.S.C. 1001 which imposes penalties for 
knowingly making false statements or 
representations or using false docu-
ments in any matter within the juris-
diction of any department or agency of 
the United States. 

(3) Any witness may be examined or 
cross-examined by the Presiding Offi-
cer, the parties, or their representa-
tives. 

(4) Hearings shall be reported ver-
batim. Copies of transcripts of pro-
ceedings may be purchased by the ap-
plicant from the reporter. 

(5) All written statements, charts, 
tabulations, and similar data offered in 
evidence at the hearings shall, upon a 
showing satisfactory to the Presiding 
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Officer of their authenticity, rel-
evancy, and materiality, be received in 
evidence and shall constitute a part of 
the record. 

(6) Oral argument may be permitted 
at the discretion of the Presiding Offi-
cer and shall be reported as part of the 
record unless otherwise ordered by the 
Presiding Officer. 

(f)(1) The Presiding Officer shall 
make an initial decision which shall 
include written findings and conclu-
sions and the reasons or basis regard-
ing all the material issues of fact, law, 
or discretion presented on the record. 
The findings, conclusions, and written 
decision shall be provided to the par-
ties and made a part of the record. The 
initial decision shall become the deci-
sion of the Administrator without fur-
ther proceedings, unless there is an ap-
peal to the Administrator or motion 
for review by the Administrator within 
20 days of the date the initial decision 
was filed. If the Administrator has de-
termined under paragraph (a) of this 
section that the decision of the Pre-
siding Officer is final, there is no right 
of appeal to the Administrator. 

(2) On appeal from or review of the 
initial decision, the Administrator 
shall have all the powers which he or 
she would have in making the initial 
decision, including the discretion to re-
quire or allow briefs, oral argument, 
the taking of additional evidence, or 
the remanding to the Presiding Officer 
for additional proceedings. The deci-
sion by the Administrator may adopt 
the original decision or shall include 
written findings and conclusions and 
the reasons or basis therefor on all the 
material issues of fact, law, or discre-
tion presented on the appeal or consid-
ered in the review. 

[59 FR 31335, June 17, 1994. Redesignated at 63 
FR 56995, Oct. 23, 1998] 

§ 89.129 Right of entry. 

(a) Any manufacturer who has ap-
plied for certification of a new engine 
or engine family subject to certifi-
cation testing under this subpart shall 
admit or cause to be admitted to any of 
the following facilities during oper-
ating hours any EPA enforcement offi-
cer or EPA authorized representative 
on presentation of credentials. 

(1) Any facility where any such cer-
tification testing or any procedures or 
activities connected with such certifi-
cation testing are or were performed; 

(2) Any facility where any new engine 
which is being, was, or is to be tested is 
present; 

(3) Any facility where any construc-
tion process or assembly process used 
in the modification or buildup of such 
an engine into a certification engine is 
taking place or has taken place; and 

(4) Any facility where any record or 
other document relating to any of the 
above is located. 

(b) Upon admission to any facility re-
ferred to in paragraph (a)(1) of this sec-
tion, any EPA enforcement officer or 
EPA authorized representative shall be 
allowed: 

(1) To inspect and monitor any part 
or aspect of such procedures, activities, 
and testing facilities, including, but 
not limited to, monitoring engine pre-
conditioning, emission tests and serv-
ice accumulation, maintenance, and 
engine storage procedures, and to 
verify correlation or calibration of test 
equipment; 

(2) To inspect and make copies of any 
such records, designs, or other docu-
ments; and 

(3) To inspect and photograph any 
part or aspect of any such certification 
engine and any components to be used 
in the construction thereof. 

(c) To allow the Administrator to de-
termine whether production engines 
conform in all material respects to the 
design specifications applicable to 
those engines, as described in the appli-
cation for certification for which a cer-
tificate of conformity has been issued, 
any manufacturer shall admit any EPA 
enforcement officer or EPA authorized 
representative on presentation of cre-
dentials to: 

(1) Any facility where any document, 
design, or procedure relating to the 
translation of the design and construc-
tion of engines and emission-related 
components described in the applica-
tion for certification or used for cer-
tification testing into production en-
gines is located or carried on; and 

(2) Any facility where any engines to 
be introduced into commerce are man-
ufactured or assembled. 
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