§ 60-250.22

used by the contractor, is shown to be
job-related for the position in question
and is consistent with business neces-
sity. Selection criteria that concern an
essential function may not be used to
exclude a special disabled veteran if
that individual could satisfy the cri-
teria with provision of a reasonable ac-
commodation. Selection criteria that
exclude or tend to exclude individuals
on the basis of their status as special
disabled veterans, veterans of the Viet-
nam era, recently separated veterans,
or other protected veterans but con-
cern only marginal functions of the job
would not be consistent with business
necessity. The contractor may not
refuse to hire an applicant who is a
special disabled veteran because the
applicant’s disability prevents him or
her from performing marginal func-
tions. When considering a special dis-
abled veteran, veteran of the Vietnam
era, recently separated veteran, or
other protected veteran for an employ-
ment opportunity, the contractor may
not rely on portions of such veteran’s
military record, including his or her
discharge papers, which are not rel-
evant to the qualification require-
ments of the opportunity in issue.

(2) The Uniform Guidelines on Em-
ployee Selection Procedures, 41 CFR
part 60-3, do not apply to 38 U.S.C. 4212
and are similarly inapplicable to this
part.

(h) Administration of tests. It is unlaw-
ful for the contractor to fail to select
and administer tests concerning em-
ployment in the most effective manner
to ensure that, when a test is adminis-
tered to a job applicant or employee
who is a special disabled veteran with a
disability that impairs sensory, man-
ual, or speaking skills, the test results
accurately reflect the skills, aptitude,
or whatever other factor of the appli-
cant or employee that the test pur-
ports to measure, rather than reflect-
ing the impaired sensory, manual, or
speaking skills of such employee or ap-
plicant, except where such skills are
the factors that the test purports to
measure.

(i) Compensation. In offering employ-
ment or promotions to special disabled
veterans, veterans of the Vietnam era,
recently separated veterans, or other
protected veterans, it is unlawful for
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the contractor to reduce the amount of
compensation offered because of any
income based upon a disability-related
and/or military-service-related pension
or other disability-related and/or mili-
tary-service-related benefit the appli-
cant or employee receives from an-
other source.

§60-250.22 Direct threat defense.

The contractor may use as a quali-
fication standard the requirement that
an individual be able to perform the es-
sential functions of the position held or
desired without posing a direct threat
to the health or safety of the indi-
vidual or others in the workplace. (See
§60-250.2(w) defining direct threat.)

§60—.250.23' Medical examinations and
inquiries.

(a) Prohibited medical examinations or
inquiries. Except as stated in para-
graphs (b) and (c) of this section, it is
unlawful for the contractor to require
a medical examination of an applicant
or employee or to make inquiries as to
whether an applicant or employee is a
special disabled veteran or as to the
nature or severity of such a veteran’s
disability.

(b) Permitted medical examinations and
inquiries. (1) Acceptable pre-employment
inquiry. The contractor may make pre-
employment inquiries into the ability
of an applicant to perform job-related
functions, and/or may ask an applicant
to describe or to demonstrate how,
with or without reasonable accommo-
dation, the applicant will be able to
perform job-related functions.

(2) Employment entrance examination.
The contractor may require a medical
examination (and/or inquiry) after
making an offer of employment to a
job applicant and before the applicant
begins his or her employment duties,
and may condition an offer of employ-
ment on the results of such examina-
tion (and/or inquiry), if all entering
employees in the same job category are
subjected to such an examination (and/
or inquiry) regardless of their status as
a special disabled veteran.

(3) Examination of employees. The con-
tractor may require a medical exam-
ination (and/or inquiry) of an employee
that is job-related and consistent with
business necessity. The contractor may
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