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supplier, or a beneficiary represented
by a provider or supplier, the ALJ
must determine if the appellant had
good cause for not producing the evi-
dence earlier.

(d) Good cause exists. If good cause ex-
ists, the ALJ considers the evidence in
deciding the case and the adjudication
period specified in §405.1016 is tolled
from the date of the hearing to the
date the evidence is submitted.

(e) Good cause does not exist. If the
ALJ determines that there was not
good cause for not submitting the evi-
dence sooner, the evidence is excluded.

(f) Reopen the hearing. The ALJ may
also reopen the hearing at any time be-
fore he or she mails a notice of the de-
cision in order to receive new and ma-
terial evidence pursuant to §405.986.
The ALJ may decide when the evidence
is presented and when the issues are
discussed.

§405.1032 Issues before an ALJ.

(a) General rule. The issues before the
ALJ include all the issues brought out
in the initial determination, redeter-
mination, or reconsideration that were
not decided entirely in a party’s favor.
(For purposes of this provision, the
term ‘‘party’’ does not include a rep-
resentative of CMS or one of its con-
tractors that may be participating in
the hearing.) However, if evidence pre-
sented before the hearing causes the
ALJ to question a favorable portion of
the determination, he or she notifies
the parties before the hearing and may
consider it an issue at the hearing.

(b) New issues—(1) General. The ALJ
may consider a new issue at the hear-
ing if he or she notifies all of the par-
ties about the new issue any time be-
fore the start of the hearing. The new
issue may include issues resulting from
the participation of CMS at the ALJ
level of adjudication and from any evi-
dence and position papers submitted by
CMS for the first time to the ALJ. The
ALJ or any party may raise a new
issue; however, the ALJ may only con-
sider a new issue if its resolution—

(i) Could have a material impact on
the claim or claims that are the sub-
ject of the request for hearing; and

(ii) Is permissible under the rules
governing reopening of determinations
and decisions (see §405.980).

§405.1036

(2) [Reserved]

(c) Adding claims to a pending appeal.
An ALJ cannot add any claim, includ-
ing one that is related to an issue that
is appropriately before an ALJ, to a
pending appeal unless it has been adju-
dicated at the lower appeals levels and
all parties are notified of the new
issue(s) before the start of the hearing.

§405.1034 When an ALJ may remand a
case to the QIC.

(a) General. If an ALJ believes that
the written record is missing informa-
tion that is essential to resolving the
issues on appeal and that information
can be provided only by CMS or its
contractors, then the ALJ may either:

(1) Remand the case to the QIC that
issued the reconsideration or

(2) Retain jurisdiction of the case and
request that the contractor forward
the missing information to the appro-
priate hearing office.

(b) ALJ remands a case to a QIC. Con-
sistent with §405.1004 (b), the ALJ will
remand a case to the appropriate QIC if
the ALJ determines that a QIC’s dis-
missal of a request for reconsideration
was in error.

(c) Relationship to local and national
coverage determination appeals process.
(1) The ALJ remands an appeal to the
QIC that made the reconsideration if
the appellant is entitled to relief pur-
suant to 42 CFR 426.460(b)(1), 426.488(b),
or 426.560(b)(1).

(2) Unless the appellant is entitled to
relief pursuant to 42 CFR 426.460(b)(1),
426.488(b), or 426.560(b)(1), the ALJ ap-
plies the LCD or NCD in place on the
date the item or service was provided.

§405.1036 Description of an ALJ hear-
ing process.

(a) The right to appear and present evi-
dence. (1) Any party to a hearing has
the right to appear before the ALJ to
present evidence and to state his or her
position. A party may appear by video-
teleconferencing (VTC), telephone, or
in person as determined under
§405.1020.

(2) A party may also make his or her
appearance by means of a representa-
tive, who may make the appearance by
VTC, telephone, or in person, as deter-
mined under §405.1020.
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