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the entire statistical sample used by 
the QIC. 

MEDICARE APPEALS COUNCIL REVIEW 

§ 405.1100 Medicare Appeals Council 
review: General. 

(a) The appellant or any other party 
to the hearing may request that the 
MAC review an ALJ’s decision or dis-
missal. 

(b) Under circumstances set forth in 
§ 405.1104 and 405.1108, the appellant 
may request that a case be escalated to 
the MAC for a decision even if the ALJ 
has not issued a decision or dismissal 
in his or her case. 

(c) When the MAC reviews an ALJ’s 
decision, it undertakes a de novo re-
view. The MAC issues a final action or 
remands a case to the ALJ within 90 
days of receipt of the appellant’s re-
quest for review, unless the 90-day pe-
riod is extended as provided in this sub-
part. 

(d) When deciding an appeal that was 
escalated from the ALJ level to the 
MAC, the MAC will issue a final action 
or remand the case to the ALJ within 
180 days of receipt of the appellant’s re-
quest for escalation, unless the 180-day 
period is extended as provided in this 
subpart. 

§ 405.1102 Request for MAC review 
when ALJ issues decision or dis-
missal. 

(a)(1) A party to the ALJ hearing 
may request a MAC review if the party 
files a written request for a MAC re-
view within 60 days after receipt of the 
ALJ’s decision or dismissal. 

(2) For purposes of this section, the 
date of receipt of the ALJ’s decision or 
dismissal is presumed to be 5 days after 
the date of the notice of the decision or 
dismissal, unless there is evidence to 
the contrary. 

(3) The request is considered as filed 
on the date it is received by the entity 
specified in the notice of the ALJ’s ac-
tion. 

(b) A party requesting a review may 
ask that the time for filing a request 
for MAC review be extended if— 

(1) The request for an extension of 
time is in writing; 

(2) It is filed with the MAC; and 
(3) It explains why the request for re-

view was not filed within the stated 

time period. If the MAC finds that 
there is good cause for missing the 
deadline, the time period will be ex-
tended. To determine whether good 
cause exists, the MAC uses the stand-
ards outlined at §§ 405.942(b)(2) and 
405.942(b)(3). 

(c) A party does not have the right to 
seek MAC review of an ALJ’s remand 
to a QIC or an ALJ’s affirmation of a 
QIC’s dismissal of a request for recon-
sideration. 

(d) For purposes of requesting MAC 
review (§ 405.1100 through § 405.1140), un-
less specifically excepted the term, 
‘‘party,’’ includes CMS where CMS has 
entered into a case as a party accord-
ing to § 405.1012. The term, ‘‘appellant,’’ 
does not include CMS, where CMS has 
entered into a case as a party accord-
ing to § 405.1012. 

[70 FR 11472, Mar. 8, 2005, as amended at 70 
FR 37704, June 30, 2005] 

§ 405.1104 Request for MAC review 
when an ALJ does not issue a deci-
sion timely. 

(a) Requesting escalation. An appellant 
who files a timely request for hearing 
before an ALJ and whose appeal con-
tinues to be pending before the ALJ at 
the end of the applicable ALJ adjudica-
tion period under § 405.1016 may request 
MAC review if— 

(1) The appellant files a written re-
quest with the ALJ to escalate the ap-
peal to the MAC after the adjudication 
period has expired; and 

(2) The ALJ does not issue a final ac-
tion or remand the case to the QIC 
within the later of 5 days of receiving 
the request for escalation or 5 days 
from the end of the applicable adju-
dication period set forth in § 405.1016. 

(b) Escalation. (1) If the ALJ is not 
able to issue a final action or remand 
within the time period set forth in 
paragraph (a)(2) of this section, he or 
she sends notice to the appellant. 

(2) The notice acknowledges receipt 
of the request for escalation, and con-
firms that the ALJ is not able to issue 
a final action or remand order within 
the statutory time frame. 

(3) If the ALJ does not act on a re-
quest for escalation within the time pe-
riod set forth in paragraph (a)(2) of this 
section or does not send the required 

VerDate Aug<31>2005 00:42 Nov 03, 2006 Jkt 208177 PO 00000 Frm 00193 Fmt 8010 Sfmt 8010 Y:\SGML\208177.XXX 208177



182 

42 CFR Ch. IV (10–1–06 Edition) § 405.1106 

notice to the appellant, the QIC deci-
sion becomes a final administrative de-
cision for purposes of MAC review. 

(c) No escalation. If the ALJ’s adju-
dication period set forth in § 405.1016 ex-
pires, the case remains with the ALJ 
until a final action is issued or the ap-
pellant requests escalation to the MAC. 

[70 FR 11472, Mar. 8, 2005, as amended at 70 
FR 37704, June 30, 2005] 

§ 405.1106 Where a request for review 
or escalation may be filed. 

(a) When a request for a MAC review 
is filed after an ALJ has issued a deci-
sion or dismissal, the request for re-
view must be filed with the entity spec-
ified in the notice of the ALJ’s action. 
The appellant must also send a copy of 
the request for review to the other par-
ties to the ALJ decision or dismissal. 
Failure to copy the other parties tolls 
the MAC’s adjudication deadline set 
forth in § 405.1100 until all parties to 
the hearing receive notice of the re-
quest for MAC review. If the request 
for review is timely filed with an enti-
ty other than the entity specified in 
the notice of the ALJ’s action, the 
MAC’s adjudication period to conduct a 
review begins on the date the request 
for review is received by the entity 
specified in the notice of the ALJ’s ac-
tion. Upon receipt of a request for re-
view from an entity other than the en-
tity specified in the notice of the ALJ’s 
action, the MAC sends written notice 
to the appellant of the date of receipt 
of the request and commencement of 
the adjudication time frame. 

(b) If an appellant files a request to 
escalate an appeal to the MAC level be-
cause the ALJ has not completed his or 
her action on the request for hearing 
within the adjudication deadline under 
§ 405.1016, the request for escalation 
must be filed with both the ALJ and 
the MAC. The appellant must also send 
a copy of the request for escalation to 
the other parties. Failure to copy the 
other parties tolls the MAC’s adjudica-
tion deadline set forth in § 405.1100 until 
all parties to the hearing receive no-
tice of the request for MAC review. In 
a case that has been escalated from the 
ALJ, the MAC’s 180-day period to issue 
a final action or remand the case to the 

ALJ begins on the date the request for 
escalation is received by the MAC. 

[70 FR 11472, Mar. 8, 2005, as amended at 70 
FR 37704, June 30, 2005] 

§ 405.1108 MAC actions when request 
for review or escalation is filed. 

(a) Except as specified in paragraphs 
(c) and (d) of this section, when a party 
requests that the MAC review an ALJ’s 
decision, the MAC will review the 
ALJ’s decision de novo. The party re-
questing review does not have a right 
to a hearing before the MAC. The MAC 
will consider all of the evidence in the 
administrative record. Upon comple-
tion of its review, the MAC may adopt, 
modify, or reverse the ALJ’s decision 
or remand the case to an ALJ for fur-
ther proceedings. 

(b) When a party requests that the 
MAC review an ALJ’s dismissal, the 
MAC may deny review or vacate the 
dismissal and remand the case to the 
ALJ for further proceedings. 

(c) The MAC will dismiss a request 
for review when the party requesting 
review does not have a right to a re-
view by the MAC, or will dismiss the 
request for a hearing for any reason 
that the ALJ could have dismissed the 
request for hearing. 

(d) When an appellant requests esca-
lation of a case from the ALJ level to 
the MAC, the MAC may take any of the 
following actions: 

(1) Issue a decision based on the 
record constructed at the QIC and any 
additional evidence, including oral tes-
timony, entered in the record by the 
ALJ before the case was escalated. 

(2) Conduct any additional pro-
ceedings, including a hearing, that the 
MAC determines are necessary to issue 
a decision. 

(3) Remand the case to an ALJ for 
further proceedings, including a hear-
ing. 

(4) Dismiss the request for MAC re-
view because the appellant does not 
have the right to escalate the appeal. 

(5) Dismiss the request for a hearing 
for any reason that the ALJ could have 
dismissed the request. 

§ 405.1110 MAC reviews on its own mo-
tion. 

(a) General rule. The MAC may decide 
on its own motion to review a decision 
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