§405.1114

which the party requesting review dis-
agrees and explain why he or she dis-
agrees with the ALJ’s decision, dis-
missal, or other determination being
appealed. For example, if the party re-
questing review believes that the ALJ’s
action is inconsistent with a statute,
regulation, CMS Ruling, or other au-
thority, the request for review should
explain why the appellant believes the
action is inconsistent with that au-
thority.

(¢) The MAC will limit its review of
an ALJ’s actions to those exceptions
raised by the party in the request for
review, unless the appellant is an un-
represented beneficiary. For purposes
of this section only, we define a rep-
resentative as anyone who has accept-
ed an appointment as the beneficiary’s
representative, except a member of the
beneficiary’s family, a legal guardian,
or an individual who routinely acts on
behalf of the beneficiary, such as a
family member or friend who has a
power of attorney.

[70 FR 11472, Mar. 8, 2005, as amended at 70
FR 37704, June 30, 2005]

§405.1114 Dismissal of request for re-
view.

The MAC dismisses a request for re-
view if the party requesting review did
not file the request within the stated
period of time and the time for filing
has not been extended. The MAC also
dismisses the request for review if—

(a) The party asks to withdraw the
request for review;

(b) The party does not have a right to
request MAC review; or

(c) The beneficiary whose claim is
being appealed died while the request
for review is pending and all of the fol-
lowing criteria apply:

(1) The request for review was filed
by the beneficiary or the beneficiary’s
representative, and the beneficiary’s
surviving spouse or estate has no re-
maining financial interest in the case.
In deciding this issue, the MAC con-
siders whether the surviving spouse or
estate remains liable for the services
that were denied or a Medicare con-
tractor held the beneficiary liable for
subsequent similar services under the
limitation of liability provisions based
on the denial of the services at issue;
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(2) No other individual or entity with
a financial interest in the case wishes
to pursue an appeal under §405.1102;

(3) No other party to the ALJ hearing
filed a valid and timely review request
under §405.1102 and §405.1112.

§405.1116 Effect of dismissal of re-
quest for MAC review or request for
hearing.

The dismissal of a request for MAC
review or denial of a request for review
of a dismissal issued by an ALJ is bind-
ing and not subject to further review
unless reopened and vacated by the
MAC. The MAC’s dismissal of a request
for hearing is also binding and not sub-
ject to judicial review.

§405.1118 Obtaining evidence from the
MAC.

A party may request and receive a
copy of all or part of the record of the
ALJ hearing, including the exhibits
list, documentary evidence, and a copy
of the tape of the oral proceedings.
However, the party may be asked to
pay the costs of providing these items.
If a party requests evidence from the
MAC and an opportunity to comment
on that evidence, the time beginning
with the MAC’s receipt of the request
for evidence through the expiration of
the time granted for the party’s re-
sponse will not be counted toward the
90-day adjudication deadline.

§405.1120 Filing briefs with the MAC.

Upon request, the MAC will give the
party requesting review, as well as all
other parties, a reasonable opportunity
to file briefs or other written state-
ments about the facts and law relevant
to the case. Any party who submits a
brief or statement must send a copy to
all of the other parties. Unless the
party requesting review files the brief
or other statement with the request for
review, the time beginning with the
date of receipt of the request to submit
the brief and ending with the date the
brief is received by the MAC will not be
counted toward the adjudication time-
frame set forth in §405.1100. The MAC
may also request, but not require, CMS
or its contractor to file a brief or posi-
tion paper if the MAC determines that
it is necessary to resolve the issues in
the case. The MAC will not draw any
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adverse inference if CMS or a con-
tractor either participates, or decides
not to participate in MAC review.

§405.1122 What evidence may be sub-
mitted to the MAC.

(a) Appeal before the MAC on request
for review of ALJ’s decision. (1) If the
MAC is reviewing an ALJ’s decision,
the MAC limits its review of the evi-
dence to the evidence contained in the
record of the proceedings before the
ALJ. However, if the hearing decision
decides a new issue that the parties
were not afforded an opportunity to ad-
dress at the ALJ level, the MAC con-
siders any evidence related to that
issue that is submitted with the re-
quest for review.

(2) If the MAC determines that addi-
tional evidence is needed to resolve the
issues in the case and the hearing
record indicates that the previous deci-
sion-makers have not attempted to ob-
tain the evidence, the MAC may re-
mand the case to an ALJ to obtain the
evidence and issue a new decision.

(b) Appeal before MAC as a result of
appellant’s request for escalation. (1) If
the MAC is reviewing a case that is es-
calated from the ALJ level to the MAC,
the MAC will decide the case based on
the record constructed at the QIC and
any additional evidence, including oral
testimony, entered in the record by the
ALJ before the case was escalated.

(2) If the MAC receives additional
evidence with the request for esca-
lation that is material to the question
to be decided, or determines that addi-
tional evidence is needed to resolve the
issues in the case, and the record pro-
vided to the MAC indicates that the
previous decision-makers did not at-
tempt to obtain the evidence before es-
calation, the MAC may remand the
case to an ALJ to consider or obtain
the evidence and issue a new decision.

(c) Evidence related to issues previously
considered by the QIC. (1) If new evi-
dence related to issues previously con-
sidered by the QIC is submitted to the
MAC by a provider, supplier, or a bene-
ficiary represented by a provider or
supplier, the MAC must determine if
the provider, supplier, or the bene-
ficiary represented by a provider or
supplier had good cause for submitting
it for the first time at the MAC level.

§405.1122

(2) If the MAC determines that good
cause does not exist, the MAC must ex-
clude the evidence from the pro-
ceeding, may not consider it in reach-
ing a decision, and may not remand the
issue to an ALJ.

(3) The MAC must notify all parties if
it excludes the evidence. The MAC may
remand to an ALJ if—

(i) The ALJ did not consider the new
evidence submitted by the provider,
supplier, or beneficiary represented by
a provider or supplier because good
cause did not exist; and

(ii) The MAC finds that good cause
existed under §405.1028 and the ALJ
should have reviewed the evidence.

(iii) The new evidence is submitted
by a party that is not a provider, sup-
plier, or a beneficiary represented by a
provider or supplier.

(d) Subpoenas. (1) When it is reason-
ably necessary for the full presentation
of a case, the MAC may, on its own ini-
tiative or at the request of a party,
issue subpoenas requiring a party to
make books, records, correspondence,
papers, or other documents that are
material to an issue at the hearing
available for inspection and copying.

(2) A party’s request for a subpoena
must—

(i) Give a sufficient description of the
documents to be produced;

(i) State the important facts that
the documents are expected to prove;
and

(iii) Indicate why these facts could
not be proven without issuing a sub-
poena.

(3) A party to the MAC review on es-
calation that wishes to subpoena docu-
ments must file a written request that
complies with the requirements set out
in paragraph (d)(2) of this section with-
in 10 calendar days of the request for
escalation.

(4) A subpoena will issue only where
a party—

(i) Has sought discovery;

(ii) Has filed a motion to compel;

(iii) Has had that motion granted;
and

(iv) Nevertheless, has still not re-
ceived the requested discovery.

(e) Reviewability of subpoena rul-
ings—
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