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(2) Providers not under prospective pay-
ment. For providers that are not paid
under the prospective payment system,
by deducting the adjusted total reim-
bursable program costs due the pro-
viders (in the aggregate) on a reason-
able cost basis from the total reimburs-
able costs claimed in the aggregate by
the providers.

[49 FR 323, Jan. 3, 1984]

§405.1841 Time, place, form, and con-
tent of request for Board hearing.

(a) General requirements. (1) The re-
quest for a Board hearing must be filed
in writing with the Board within 180
days of the date the notice of the
intermediary’s determination was
mailed to the provider or, where notice
of the determination was not timely
rendered, within 180 days after the ex-
piration of the period specified in
§405.1835(c). Such request for Board
hearing must identify the aspects of
the determination with which the pro-
vider is dissatisfied, explain why the
provider believes the determination is
incorrect in such particulars, and be
accompanied by any documenting evi-
dence the provider considers necessary
to support its position. Prior to the
commencement of the hearing pro-
ceedings, the provider may identify in
writing additional aspects of the
intermediary’s determination with
which it is dissatisfied and furnish any
documentary evidence in support
thereof.

(2) Effective April 20, 1983, any re-
quest for a Board hearing by providers
that are under common ownership or
control (see §413.17 of this chapter)
must be brought by the providers as a
group appeal (see §405.1837(b)) with re-
spect to any matters at issue involving
a question of fact or of interpretation
of law, regulations, or CMS Rulings
common to the providers and for which
the amount in controversy is $50,000 or
more in the aggregate. If a group ap-
peal is filed, the provider seeking the
appeal must be separately identified in
the request for hearing, which must be
prepared and filed consistently with
the requirements of paragraph (a)(1) of
this section.

(b) Extension of time limit for good
cause. A request for a Board hearing
filed after the time limit prescribed in

§405.1842

paragraph (a) of this section shall be
dismissed by the Board, except that for
good cause shown, the time limit may
be extended. However, no such exten-
sion shall be granted by the Board if
such request is filed more than 3 years
after the date the mnotice of the
intermediary’s determination is mailed
to the provider.

[48 FR 39836, Sept. 1, 1983, as amended at 51
FR 34793, Sept. 30, 1986]

§405.1842 Expediting Board

ceedings.

(a) Basis and purpose. This section
implements section 1878(f)(1) of the So-
cial Security Act, as amended by sec-
tion 955 of Public Law 96-499 (42 U.S.C.
139500(f)(1)). The amendment provides
an opportunity for providers to obtain
expedited administrative review when
the Board determines that it does not
have the authority to decide a question
of law, regulation, or CMS Ruling rel-
evant to the case (see §405.1867).

(b) Basic rule. (1) Except as provided
in paragraph (b)(4) of this section, a
provider may submit a written request
to the Board, with supporting docu-
mentation, to determine whether the
Board has the authority to decide a
question of law, regulations, or CMS
Rulings relevant to and controlling
upon an issue to be reviewed by the
Board. The Board is required to make
an expedited review determination in
writing, either denying or granting the
request, within 30 days after the date
of receipt of the request, as defined in
paragraph (1) of this section. The Board
may also issue a determination on its
own motion that it lacks authority to
decide a question of law, regulations or
CMS Rulings.

(2) The Board must determine that
the provider (including each provider
in a group appeal) is entitled to a hear-
ing under section 1878(a) of the Act be-
fore making the determination de-
scribed in paragraph (b)(1) of this sec-
tion. Thus, the provider must file (or
have already filed) a written request
for a Board hearing that meets the re-
quirements in §405.1841. The informa-
tion and documentation required with
respect to the filing of a request for a
hearing is used by the Board to deter-
mine jurisdiction under section 1878(a)
of the Act.

pro-
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(3) A provider’s request for an expe-
dited review determination cannot be
considered to be filed with the Board,
nor can the 30-day time period during
which the Board is required to make an
expedited review determination begin,
until such time as the Board accepts
jurisdiction of the case.

(4) Proceedings conducted by the
Board under an authority other than
section 1878(a) of the Act and §§405.1835
through 405.1873 of this subpart are not
hearings for purposes of this section
and are not subject to the expedited
Board proceedings set forth in this sec-
tion. For example, proceedings con-
cerning reimbursement for capital ex-
penditures conducted under section
1122(f) of the Act and §405.1890 of this
subpart are not hearings for purposes
of this section. (Section 1122(f) specifi-
cally bars any administrative or judi-
cial review.)

(c) “Own motion” review. If the Board
is considering issuing a determination
on its own motion that it lacks the au-
thority to decide a question of law, reg-
ulations, or CMS Rulings, it will notify
the provider and intermediary of its
proposed determination and allow
them a reasonable period of time to file
evidence or arguments either to sup-
port or oppose the proposed determina-
tion.

(d) Provider requests. (1) If a provider
seeks an expedited Board proceeding, it
must—(i) File its appropriately docu-
mented request in writing with the
Board; and

(i) Send a copy of the request and
documentation simultaneously to the
intermediary.

(2) The request to the Board for an
expedited review determination must—
(i) Identify the issues and the control-
ling law, regulation or CMS Ruling for
which the Board is to make a deter-
mination;

(ii) Allege and demonstrate that
there are no factual issues in dispute;

(iii) Contain an explanation of why
the provider believes the Board cannot
decide the legal issue or issues that are
in dispute; and

(iv) Include all other information or
details that support the request.

(3) If the information in the provider
request is insufficient for the Board to
determine whether it has the authority

42 CFR Ch. IV (10-1-06 Edition)

to decide an issue, the Board will re-
quest more information from the pro-
vider. Such a request will affect the 30-
day time limit as provided in para-
graph (i) of this section. If the provider
does not send more information or
sends inadequate information, the
Board will determine that it has the
authority to decide the issue and will
begin the regular procedure for a hear-
ing.

(e) Intermediary participation. (1) After
receiving a copy of the provider’s re-
quest for an expedited review deter-
mination, the intermediary may send
comments to the Board on the pro-
vider’s request and supporting docu-
mentation. The intermediary will send
a copy of its comments to the provider
simultaneously.

(2) If the intermediary’s comments
raise questions about the provider’s re-
quest for expedited review, the Board
may request additional information
from the provider as provided in para-
graph (d)(3) of this section.

(f) Criteria for a Board determination.
The Board will review all documenta-
tion forwarded by the provider and the
intermediary relevant to the request
for a Board determination concerning
the Board’s authority to decide an
issue. In its review, the Board will con-
sider—

(1) The controlling facts in the case;

(2) The applicability of law, regula-
tions, or CMS rulings;

(3) Whether there are factual issues
for the Board to resolve; and

(4) Whether there are legal issues
within the authority of the Board to
decide.

(g) Board determination. (1) Within 30
days after the date of receipt (as de-
fined in paragraph (i) of this section) of
a provider’s request and all necessary
documentation the Board will issue a
determination concerning its authority
to decide the question of law, regula-
tions, or CMS Rulings relevant to the
issues identified by the provider in its
request.

(2) If there are factual or legal issues
in dispute on an issue within the au-
thority of the Board to decide, the
Board will not make an expedited re-
view determination on the particular
issue but will proceed with a hearing.
The Board has the authority to decide
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when two or more issues are suffi-
ciently related to preclude separation
for purposes of an expedited review de-
termination on one or more of them
and a hearing on the other or others.

(3) The Board will promptly notify
the provider in writing of its deter-
mination and will send a copy of the
determination to the intermediary.

(4) The Board’s determination con-
cerning its authority or its lack of a
determination is not subject to the
Secretary’s review under §405.1875.

(h) Effect of a Board decision. (1) The
Board’s determination, issued on its
own motion or at the request of a pro-
vider, that it lacks authority to decide
a question of law, regulations or CMS
Rulings is a final decision permitting a
provider to seek judicial review with
respect to the matter or matters in
controversy contained in the deter-
mination, within 60 days of the date of
the Board’s determination.

(2) After the Board has determined
that it does not have the authority to
decide an issue, the provider will not be
granted a hearing on the same issue.

(3) If the Board fails to issue an expe-
dited review determination within 30
days of the date of receipt of a com-
plete request (as determined under
paragraph (i) of this section), the pro-
vider may, within 60 days from the end
of that period, seek judicial review of
the matters for which it requested the
Board’s determination.

(4) If the Board fails to make an expe-
dited review determination within the
required 30 days, it will begin regular
hearing procedures as though it has the
authority to decide the issue.

(5) If the provider seeks judicial re-
view because the Board fails to make a
determination as provided in paragraph
(2)(1) of this section, it should notify
the Board at the time it files for judi-
cial review. The Board will not hold a
hearing, even if one has been sched-
uled, on the matter or matters for
which the provider is seeking judicial
review.

(6) The Board’s determination does
not affect the right of the provider to a
Board hearing for issues for which the
provider did not request expedited re-
view, or for which the Board deter-
mines it does have the authority to de-
cide, or for which the Board did not
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make a determination and the provider
did not request judicial review.

(i) Date of receipt. For purposes of this
section, the date of receipt of the pro-
vider’s request is the later of—

(1) The actual date of receipt by the
Board of the information required
under paragraph (d)(2) of this section,
or of additional information requested
by the Board under paragraph (d)(3) of
this section, whichever the Board re-
ceives later; or

(2) The date indicated on the Board’s
written notification to the provider
that the Board has accepted jurisdic-
tion of the case.

(j) Examples. Below are examples
showing when a provider may expect to
receive an expedited review determina-
tion, in relation to various cir-
cumstances affecting its request for
the determination.

(1) The provider requests a hearing
and expedited review at or about the
same time. If all information is com-
plete, the Board could send notification
that it has accepted jurisdiction of the
case and the expedited review deter-
mination simultaneously.

(2) The provider requests both a hear-
ing and an expedited review determina-
tion, and supplies complete informa-
tion. The Board accepts jurisdiction
but, for example, because of the com-
plexity of the case, the Board makes
its expedited review determination
within 30 days after it has accepted ju-
risdiction.

(3) The provider requests both a hear-
ing and an expedited review determina-
tion, but the request for a hearing does
not contain enough information for the
Board to determine jurisdiction. The
Board would request more information
to determine jurisdiction and would
make its expedited review determina-
tion within 30 days after it has accept-
ed jurisdiction.

(4) The provider requests both a hear-
ing and an expedited review determina-
tion, but does not send enough infor-
mation for the Board to make an expe-
dited review determination. Assuming
the Board accepts jurisdiction, the
Board would request more information
about the request for expedited review
and make its determination within 30
days after it receives the additional in-
formation.
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(5) The provider requests an expe-
dited review determination after the
Board has accepted jurisdiction. The
Board would make its determination
within 30 days after receipt of an ap-
propriately documented request for an
expedited review determination.

[47 FR 31690, July 22, 1982, as amended at 48
FR 22925, May 23, 1983]

§405.1843 Parties to Board hearing.

(a) The parties to the Board hearing
shall be the provider, the intermediary
(including the Centers for Medicare &
Medicaid Services when acting directly
as intermediary) that rendered the de-
termination being appealed (see
§405.1833), and any other entity found
by the intermediary to be a related or-
ganization of such provider.

(b) Except as provided in paragraph
(a), neither the Secretary nor the Cen-
ters for Medicare & Medicaid Services
may be made a party to the hearing.
However, the Board may call as a wit-
ness any employee or officer of the De-
partment of Health and Human Serv-
ices having personal knowledge of the
facts and the issues in controversy in a
hearing pending before the Board and
may call as a consultant to the Board
in connection with any such hearing
any individual designated by the Sec-
retary for such purpose. (See §405.1863.)

§405.1845 Composition of Board.

(a) The Board will consist of five
members appointed by the Secretary.
All shall be knowledgeable in the field
of cost reimbursement. At least one
shall be a certified public accountant.
Two Board members shall be represent-
ative of providers of services.

(b) The term of office for Board mem-
bers shall be 3 years, except that initial
appointments may be for such shorter
terms as the Secretary may designate
to permit staggered terms of office. No
member shall serve more than two con-
secutive 3-year terms of office. The
Secretary shall have the authority to
terminate a Board member’s term of
office for good cause.

(c) One member of the Board shall be
designated by the Secretary as Chair-
man thereof and shall coordinate and
direct the administrative activities of
the Board, and shall have such other

42 CFR Ch. IV (10-1-06 Edition)

authority which may be granted to him
by the Board.

(d) A quorum shall be required for
the rendering of Board decisions. Three
members, at least one of whom is rep-
resentative of providers of services,
shall be required to constitute a
quorum. The Chairman of the Board,
with approval of the provider, may des-
ignate one or more Board members to
conduct any hearing and to prepare a
recommended decision (where less than
a quorum conducts the hearing). (See
§405.1869.)

[39 FR 34515, Sept. 26, 1974, as amended at 41
FR 52051, Nov. 26, 1976. Redesignated at 42 FR
52826, Sept. 30, 1977]

§405.1847 Disqualification of Board
members.

No Board member shall join in the
conduct of a hearing in a case in which
he is prejudiced or partial with respect
to any party or in which he has any in-
terest in the matter pending for deci-
sion before him. Notice of any objec-
tion which a party may have with re-
spect to a Board member shall be pre-
sented in writing to such Board mem-
ber by the objecting party at its ear-
liest opportunity. The Board member
shall consider the objection and shall,
in his discretion, either proceed to join
in the conduct of the hearing or with-
draw. If he does not withdraw, the ob-
jecting party may petition the Board,
presenting its objection and reasons
therefor, and be entitled to a ruling
thereon before the hearing can proceed.

§405.1849 Establishment of time and
place of hearing by the Board.

The Board shall fix the time and
place for the hearing and shall mail
written notice thereof to the parties at
their last known addresses, not less
than 30 days prior to the scheduled
time. Either on its own motion or for
good cause shown by a party, the Board
may, as appropriate, reschedule, ad-
journ, postpone, or reopen the hearing,
provided that reasonable written no-
tice is given to the parties.

§405.1851 Conduct of Board hearing.

The Board hearing shall be open to
the parties, to representatives of the
Centers for Medicare & Medicaid Serv-
ices, and to such other persons as the
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