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(5) The provider requests an expe-
dited review determination after the 
Board has accepted jurisdiction. The 
Board would make its determination 
within 30 days after receipt of an ap-
propriately documented request for an 
expedited review determination. 

[47 FR 31690, July 22, 1982, as amended at 48 
FR 22925, May 23, 1983] 

§ 405.1843 Parties to Board hearing. 

(a) The parties to the Board hearing 
shall be the provider, the intermediary 
(including the Centers for Medicare & 
Medicaid Services when acting directly 
as intermediary) that rendered the de-
termination being appealed (see 
§ 405.1833), and any other entity found 
by the intermediary to be a related or-
ganization of such provider. 

(b) Except as provided in paragraph 
(a), neither the Secretary nor the Cen-
ters for Medicare & Medicaid Services 
may be made a party to the hearing. 
However, the Board may call as a wit-
ness any employee or officer of the De-
partment of Health and Human Serv-
ices having personal knowledge of the 
facts and the issues in controversy in a 
hearing pending before the Board and 
may call as a consultant to the Board 
in connection with any such hearing 
any individual designated by the Sec-
retary for such purpose. (See § 405.1863.) 

§ 405.1845 Composition of Board. 

(a) The Board will consist of five 
members appointed by the Secretary. 
All shall be knowledgeable in the field 
of cost reimbursement. At least one 
shall be a certified public accountant. 
Two Board members shall be represent-
ative of providers of services. 

(b) The term of office for Board mem-
bers shall be 3 years, except that initial 
appointments may be for such shorter 
terms as the Secretary may designate 
to permit staggered terms of office. No 
member shall serve more than two con-
secutive 3-year terms of office. The 
Secretary shall have the authority to 
terminate a Board member’s term of 
office for good cause. 

(c) One member of the Board shall be 
designated by the Secretary as Chair-
man thereof and shall coordinate and 
direct the administrative activities of 
the Board, and shall have such other 

authority which may be granted to him 
by the Board. 

(d) A quorum shall be required for 
the rendering of Board decisions. Three 
members, at least one of whom is rep-
resentative of providers of services, 
shall be required to constitute a 
quorum. The Chairman of the Board, 
with approval of the provider, may des-
ignate one or more Board members to 
conduct any hearing and to prepare a 
recommended decision (where less than 
a quorum conducts the hearing). (See 
§ 405.1869.) 

[39 FR 34515, Sept. 26, 1974, as amended at 41 
FR 52051, Nov. 26, 1976. Redesignated at 42 FR 
52826, Sept. 30, 1977] 

§ 405.1847 Disqualification of Board 
members. 

No Board member shall join in the 
conduct of a hearing in a case in which 
he is prejudiced or partial with respect 
to any party or in which he has any in-
terest in the matter pending for deci-
sion before him. Notice of any objec-
tion which a party may have with re-
spect to a Board member shall be pre-
sented in writing to such Board mem-
ber by the objecting party at its ear-
liest opportunity. The Board member 
shall consider the objection and shall, 
in his discretion, either proceed to join 
in the conduct of the hearing or with-
draw. If he does not withdraw, the ob-
jecting party may petition the Board, 
presenting its objection and reasons 
therefor, and be entitled to a ruling 
thereon before the hearing can proceed. 

§ 405.1849 Establishment of time and 
place of hearing by the Board. 

The Board shall fix the time and 
place for the hearing and shall mail 
written notice thereof to the parties at 
their last known addresses, not less 
than 30 days prior to the scheduled 
time. Either on its own motion or for 
good cause shown by a party, the Board 
may, as appropriate, reschedule, ad-
journ, postpone, or reopen the hearing, 
provided that reasonable written no-
tice is given to the parties. 

§ 405.1851 Conduct of Board hearing. 
The Board hearing shall be open to 

the parties, to representatives of the 
Centers for Medicare & Medicaid Serv-
ices, and to such other persons as the 

VerDate Aug<31>2005 00:42 Nov 03, 2006 Jkt 208177 PO 00000 Frm 00218 Fmt 8010 Sfmt 8010 Y:\SGML\208177.XXX 208177



207 

Centers for Medicare & Medicaid Services, HHS § 405.1857 

Board deems necessary and proper. The 
Board shall inquire fully into all of the 
matters at issue and shall receive into 
evidence the testimony of witnesses 
and any documents which are relevant 
and material to such matters. If the 
Board believes that there is relevant 
and material evidence available which 
has not been presented at the hearing, 
it may at any time prior to the mailing 
of notice of the decision, reconvene the 
hearing for the receipt of such evi-
dence. The order in which the evidence 
and the allegations shall be presented 
and the conduct of the hearing shall be 
at the discretion of the Board. 

§ 405.1853 Prehearing discovery and 
other proceedings prior to the 
Board hearing. 

(a) Upon notification that a request 
for Board hearing has been filed, the 
intermediary shall forthwith review 
the materials submitted by the pro-
vider in accordance with § 405.1841. Si-
multaneously, the intermediary shall 
review the information which formed 
the basis for its determination of the 
amount of program reimbursement. 
Based on the findings of such review, 
the intermediary shall expeditiously 
attempt to join with the provider in 
written stipulations setting forth the 
issues that said review has resolved 
and designating the issues that remain 
for Board resolution. Having obtained 
such stipulations and being satisfied 
that no further agreements can be ne-
gotiated, the intermediary shall ensure 
that all available documentary evi-
dence in support of each party’s posi-
tion is part of the record. Such evi-
dence will ordinarily include a position 
paper from the provider, a position 
paper from the intermediary, and any 
documents which support the issues ad-
dressed in the stipulations. These ma-
terials, in addition to all relevant doc-
uments which formed the basis for its 
determination of the amount of pro-
gram reimbursement, shall be for-
warded to the Board within 60 days 
after the date of the provider’s request 
for Board review. 

(b) Prehearing discovery shall be per-
mitted upon timely request of a party. 
To be timely, a request for discovery 
and inspection shall be made before the 
beginning of the hearing. A reasonable 

time for inspection and reproduction of 
documents shall be provided by order 
of the Board. The Board’s order on all 
discovery matters shall be final. 

(c) If, in the discretion of the Board, 
the purpose of defining the issues more 
clearly would be served, the Board may 
schedule a prehearing conference. For 
this purpose, a single member of the 
Board may be appointed to act for the 
Board with respect to prehearing ac-
tivities. 

§ 405.1855 Evidence at Board hearing. 

Evidence may be received at the 
Board hearing even though inadmis-
sible under the rules of evidence appli-
cable to court procedure. The Board 
shall give the parties opportunity for 
submission and consideration of facts 
and arguments and during the course 
of the hearing should, in ruling upon 
admissibility of evidence, exclude irrel-
evant, immaterial, or unduly repeti-
tious evidence. The Board shall render 
a final ruling on the admissibility of 
evidence. 

§ 405.1857 Subpoenas. 

When reasonably necessary for the 
full presentation of a case, the Board 
may, either upon its own motion or 
upon the request of a party, issue sub-
poenas for the attendance and testi-
mony of witnesses and for the produc-
tion of books, records, correspondence, 
papers, or other documents which are 
relevant and material to any matter in 
issue at the hearing. Parties who desire 
the issuance of a subpoena shall, not 
less than 10 days prior to the time fixed 
for the hearing, file with the Board a 
written request therefor, designating 
the witnesses or documents to be pro-
duced, and describing the address, or 
location thereof with sufficient par-
ticularity to permit such witnesses or 
documents to be found. The request for 
a subpoena shall state the pertinent 
facts which the party expects to estab-
lish by such witnesses or documents 
and whether such facts could be estab-
lished by other evidence without the 
use of a subpoena. Subpoenas, as pro-
vided for above, shall be issued in the 
name of the Board, and the Centers for 
Medicare & Medicaid Services shall as-
sume the cost of the issuance and the 
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