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reserve days within that period. If an 
election not to use reserve days is ef-
fective after the first day on which re-
serve days are available, it must re-
main in effect until the end of the stay, 
unless it is revoked in accordance with 
§ 409.66. 

(2) Exception. A beneficiary election 
not to use lifetime reserve days for an 
inpatient hospital or inpatient CAH 
stay for which payment may be made 
under the prospective payment system 
(part 412 of this chapter) is subject to 
the following rules: 

(i) If the beneficiary has one or more 
regular benefit days (see § 409.61(a)(1) of 
this chapter) remaining in the benefit 
period upon entering the hospital or 
CAH, an election not to use lifetime re-
serve days will apply automatically to 
all days that are not outlier days. The 
beneficiary may also elect not to use 
lifetime reserve days for outlier days 
but this election must apply to all 
outlier days. 

(ii) If the beneficiary has no regular 
benefit days (see § 409.61(a)(1) of this 
chapter) remaining in the benefit pe-
riod upon entering the hospital or 
CAH, an election not to use lifetime re-
serve days must apply to the entire 
hospital or CAH stay. 

[48 FR 12541, Mar. 25, 1983, as amended at 48 
FR 39837, Sept. 1, 1983; 49 FR 323, Jan. 3, 1984; 
58 FR 30666, 30667, May 26, 1993] 

§ 409.66 Revocation of election not to 
use lifetime reserve days. 

(a) Except as provided in paragraph 
(c) of this section, a beneficiary (or 
anyone authorized to execute a request 
for payment, if the beneficiary is inca-
pacitated) may revoke an election not 
to use lifetime reserve days during hos-
pitalization or within 90 days after dis-
charge. 

(b) The revocation must be submitted 
to the hospital or CAH in writing and 
identify the stay or stays to which it 
applies. 

(c) Exceptions. A revocation of an 
election not to use lifetime reserve 
days may not be filed— 

(1) After the beneficiary dies; or 
(2) After the hospital or CAH has 

filed a claim under the supplementary 
medical insurance program (Medicare 
Part B), for medical and other health 

services furnished to the beneficiary on 
the days in question. 

[48 FR 12541, Mar. 25, 1983, as amended at 58 
FR 30666, May 26, 1993] 

§ 409.68 Guarantee of payment for in-
patient hospital or inpatient CAH 
services furnished before notifica-
tion of exhaustion of benefits. 

(a) Conditions for payment. Payment 
may be made for inpatient hospital or 
inpatient CAH services furnished a ben-
eficiary after he or she has exhausted 
the available benefit days if the fol-
lowing conditions are met: 

(1) The services were furnished before 
CMS or the intermediary notified the 
hospital or CAH that the beneficiary 
had exhausted the available benefit 
days and was not entitled to have pay-
ment made for those services. 

(2) At the time the hospital or CAH 
furnished the services, it was unaware 
that the beneficiary had exhausted the 
available benefit days and could rea-
sonably have assumed that he or she 
was entitled to have payment made for 
these services. 

(3) Payment would be precluded sole-
ly because the beneficiary has no ben-
efit days available for the particular 
hospital or CAH stay. 

(4) The hospital or CAH claims reim-
bursement for the services and refunds 
any payments made for those services 
by the beneficiary or by another person 
on his or her behalf. 

(b) Limitations on payment. (1) If all of 
the conditions in paragraph (a) of this 
section are met, Medicare payment 
may be made for the day of admission, 
and up to 6 weekdays thereafter, plus 
any intervening Saturdays, Sundays, 
and Federal holidays. 

(2) Payment may not be made under 
this section for any day after the hos-
pital or CAH is notified that the bene-
ficiary has exhausted the available 
benefit days. 

(c) Recovery from the beneficiary. Any 
payment made to a hospital or CAH 
under this section is considered an 
overpayment to the beneficiary and 
may be recovered from him or her 
under the provisions set forth else-
where in this chapter. 

[48 FR 12541, Mar. 25, 1983, as amended at 50 
FR 33033, Aug. 16, 1985; 58 FR 30666, May 26, 
1993] 
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