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42 CFR Ch. IV (10–1–06 Edition) § 411.122 

§ 411.122 Hearing officer’s decision. 

(a) Timing. (1) If the decision is based 
on a review of the record, the hearing 
officer mails the decision to all known 
parties within 120 days from the date of 
receipt of the request for hearing. 

(2) If the decision is based on an oral 
hearing, the hearing officer mails the 
decision to all known parties within 120 
days from the conclusion of the hear-
ing. 

(b) Basis, content, and distribution of 
hearing decision. (1) The written deci-
sion is based on substantial evidence 
and contains findings of fact, a state-
ment of reasons, and conclusions of 
law. 

(2) The hearing officer mails a copy 
of the decision to each of the parties, 
by certified mail, return receipt re-
quested, and includes a notice that the 
administrator may review the hearing 
decision at the request of a party or on 
his or her own motion. 

(c) Effect of hearing decision. The 
hearing officer’s decision is the final 
Departmental decision and is binding 
upon all parties unless the Adminis-
trator chooses to review that decision 
in accordance with § 411.124 or it is re-
opened by the hearing officer in ac-
cordance with § 411.126. 

§ 411.124 Administrator’s review of 
hearing decision. 

(a) Request for review. A party’s re-
quest for review of a hearing officer’s 
decision must be in writing (not in fac-
simile or other electronic medium) and 
must be received by the Administrator 
within 25 days from the date on the de-
cision. 

(b) Office of the Attorney Advisor re-
sponsibility. The Office of the Attorney 
Advisor examines the hearing officer’s 
decision, the requests made by any of 
the parties or CMS, and any submis-
sion made in accordance with the pro-
visions of this section in order to assist 
the Administrator in deciding whether 
to review the decision. 

(c) Administrator’s discretion. The Ad-
ministrator may— 

(1) Review or decline to review the 
hearing officer’s decision; 

(2) Exercise this discretion on his or 
her own motion or in response to a re-
quest from any of the parties; and 

(3) Delegate review responsibility to 
the Deputy Administrator. (As used in 
this section, the term ‘‘Administrator’’ 
includes ‘‘Deputy Administrator’’ if re-
view responsibility has been dele-
gated.) 

(d) Basis for decision to review. In de-
ciding whether to review a hearing offi-
cer’s decision, the Administrator con-
siders— 

(1) Whether the decision— 
(i) Is based on a correct interpreta-

tion of law, regulation, or CMS Ruling; 
(ii) Is supported by substantial evi-

dence; 
(iii) Presents a significant policy 

issue having a basis in law and regula-
tions; 

(iv) Requires clarification, amplifi-
cation, or an alternative legal basis for 
the decision; and 

(v) Is within the authority provided 
by statute, regulation, or CMS Ruling; 
and 

(2) Whether review may lead to the 
issuance of a CMS Ruling or other di-
rective needed to clarify a statute or 
regulation. 

(e) Notice of decision to review or not to 
review. (1) The Administrator gives all 
parties prompt written notice of his or 
her decision to review or not to review. 

(2) The notice of a decision to review 
identifies the specific issues the Ad-
ministrator will consider. 

(f) Response to notice of decision to re-
view. (1) Within 20 days from the date 
on a notice of the Administrator’s deci-
sion to review a hearing officer’s deci-
sion, any of the parties may file with 
the Administrator any or all of the fol-
lowing: 

(i) Proposed findings and conclusions. 
(ii) Supporting views or exceptions to 

the hearing officer’s decision. 
(iii) Supporting reasons for the pro-

posed findings and exceptions. 
(iv) A rebuttal to another party’s re-

quest for review or to other submis-
sions already filed with the Adminis-
trator. 

(2) The submissions must be limited 
to the issues the Administrator has de-
cided to review and confined to the 
record established by the hearing offi-
cer. 
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