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(ii) To the HMO’s or CMP’s Medicare
enrollees at least 60 days before the end
of the contract period.

(iii) To the general public at least 30
days before the end of the contract pe-
riod.

(2) Notice of appeal rights. CMS gives
the HMO or CMP written notice of its
right to appeal the nonrenewal deci-
sion, in accordance with subpart R of
this part, if CMS’s decision was based
on any of the reasons specified in
§417.494(b).

[60 FR 1346, Jan. 10, 1985, as amended at 58
FR 38079, July 15, 1993; 60 FR 45681, Sept. 1,
1995]

§417.494 Modification or termination
of contract.

(a) Modification or termination by mu-
tual consent. (1) CMS and an HMO or
CMP may modify or terminate a con-
tract at any time by written mutual
consent.

(2) If the contract is modified, the
HMO or CMP must notify its Medicare
enrollees of any changes that CMS de-
termines are appropriate for notifica-
tion.

(3) If the contract is terminated, the
HMO or CMP must notify its Medicare
enrollees, and CMS notifies the general
public, at least 30 days before the ter-
mination date.

(b) Termination by CMS. (1) CMS may
terminate a contract for any of the fol-
lowing reasons:

(i) The HMO or CMP has failed sub-
stantially to carry out the terms of the
contract.

(ii) The HMO or CMP is carrying out
the contract in a manner that is incon-
sistent with the effective and efficient
implementation of section 1876 of the
Act.

(iii) The HMO or CMP has failed sub-
stantially to comply with the composi-
tion of enrollment requirements speci-
fied in §417.413(d).

(iv) CMS determines that the HMO or
CMP no longer meets the requirements
of section 1876 of the Act and this sub-
part for being an HMO or CMP.

(2) If CMS decides to terminate a
contract, it sends a written notice in-
forming the HMO or CMP of its right
to appeal the termination in accord-
ance with subpart R of this part.

§417.500

(3) An HMO or CMP with a risk con-
tract must notify its Medicare enroll-
ees of the termination as described in
§417.488.

(4) CMS notifies the HMO’s or CMP’s
Medicare enrollees and the general
public of the termination at least 30
days before the effective date of termi-
nation.

(c) Termination by the HMO or CMP.
The HMO or CMP may terminate the
contract if CMS has failed substan-
tially to carry out the terms of the
contract.

(1) The HMO or CMP must notify
CMS at least 90 days before the effec-
tive date of the termination and must
include in its notice the reasons for the
termination.

(2) The HMO or CMP must notify its
Medicare enrollees of the termination
at least 60 days before the termination
date. Risk HMOs or CMPs must also
provide a written description of alter-
natives available for obtaining Medi-
care services after termination of the
contract. The HMO or CMP is respon-
sible for the cost of these notices.

(3) The HMO or CMP must notify the
general public of the termination at
least 30 days before the termination
date.

(4) The contract is terminated effec-
tive 60 days after the HMO or CMP
mails the notice to Medicare enrollees
as required in paragraph (c)(2) of this
section.

(5) CMS’s liability for payment ends
as of the first day of the month after
the last month for which the contract
is in effect.

[60 FR 1346, Jan. 10, 1985, as amended at 52
FR 22322, June 11, 1987; 56 FR 46571, Sept. 13,
1991; 58 FR 38079, 38082, July 15, 1993; 60 FR
45681, Sept. 1, 1995]

§417.500 Sanctions against HMOs and
CMPs.

(a) Basis for imposition of sanctions.
CMS may impose the intermediate
sanctions specified in paragraph (d) of
this section, as an alternative to termi-
nation of contract, if CMS determines
that an HMO or CMP does one or more
of the following:

(1) Fails substantially to provide the
medically necessary services required
to be provided to a Medicare enrollee
and the failure adversely affects (or has
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a substantial likelihood of adversely
affecting) the enrollee.

(2) Requires Medicare enrollees to
pay amounts in excess of premiums
permitted.

(3) Acts, in violation of the provi-
sions of subpart K of this part, to expel
or to refuse to reenroll an individual.

(4) Engages in any practice that
could reasonably be expected to have
the effect of denying or discouraging
enrollment (except as permitted by
subpart K of this part) by eligible indi-
viduals whose medical conditions or
histories indicate a need for substan-
tial future medical services.

(5) Misrepresents or falsifies informa-
tion that it furnishes under this part to
CMS, an individual, or to any other en-
tity.

(6) Fails to comply with the require-
ments of section 1876(g)(6)(A) of the Act
relating to the prompt payment of
claims.

(7) Fails to meet the requirement in
section 1876(f)(1) of the Act that not
more than 50 percent of the organiza-
tion’s enrollment be Medicare bene-
ficiaries and Medicaid recipients.

(8) Has a Medicare risk contract
and—

(i) Employs or contracts with indi-
viduals or entities excluded from par-
ticipation in Medicare under section
1128 or section 1128A of the Act for the
provision of health care, utilization re-
view, medical social work, or adminis-
trative services; or

(ii) Employs or contracts with any
entity for the provision of those serv-
ices (directly or indirectly) through an
excluded individual or entity.

(9) Fails to comply with the require-
ments of §§417.479(d) through (i) relat-
ing to physician incentive plans.

(b) Notice of sanction and opportunity
to respond—(1) Notice of sanction. Before
imposing the intermediate sanctions
specified in paragraph (d) of this sec-
tion, CMS—

(i) Sends a written notice to the HMO
or CMP stating the nature and basis of
the proposed sanction; and

(ii) Sends the OIG a copy of the no-
tice (other than a notice regarding the
restriction on Medicare and Medicaid
enrollees as described in paragraph
(a)(7) of this section), once the sanction
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has been confirmed following the no-
tice period or the reconsideration.

(2) Opportunity to respond. CMS al-
lows the HMO or CMP 15 days from re-
ceipt of the notice to provide evidence
that it has not committed an act or
failed to comply with a requirement
described in paragraph (a) of this sec-
tion, as applicable. CMS may allow a
15-day addition to the original 15 days
upon receipt of a written request from
the HMO or CMP. To be approved, the
request must provide a credible expla-
nation of why additional time is nec-
essary and be received by CMS before
the end of the 15-day period following
the date of receipt of the sanction no-
tice. CMS does not grant an extension
if it determines that the HMO’s or
CMP’s conduct poses a threat to an en-
rollee’s health and safety.

(c) Informal reconsideration. If, con-
sistent with paragraph (b)(2) of this
section, the HMO or CMP submits a
timely response to CMS’s notice of
sanction, CMS conducts an informal re-
consideration that:

(1) Consists of a review of the evi-
dence by a CMS official who did not
participate in the initial decision to
impose a sanction; and

(2) Gives the HMO or CMP a concise
written decision setting forth the fac-
tual and legal basis for the decision
that affirms or rescinds the original de-
termination.

(d) Specific sanctions. If CMS deter-
mines that an HMO or CMP has acted
or failed to act as specified in para-
graph (a) of this section and affirms
this determination in accordance with
paragraph (c¢) of this section, CMS
may—

(1) Require the HMO or CMP to sus-
pend acceptance of applications for en-
rollment made by Medicare bene-
ficiaries during the sanction period;

(2) Suspend payments to the HMO or
CMP for Medicare beneficiaries en-
rolled during the sanction period; and

(3) Require the HMO or CMP to sus-
pend all marketing activities to Medi-
care enrollees.

(e) Effective date and duration of sanc-
tions—(1) Effective date. Except as pro-
vided in paragraph (e)(2) of this sec-
tion, a sanction is effective 15 days
after the date that the organization is
notified of the decision to impose the
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sanction or, if the HMO or CMP timely
seeks reconsideration under paragraph
(c) of this section, on the date specified
in the notice of CMS’s reconsidered de-
termination.

(2) Exception. If CMS determines that
the HMO’s or CMP’s conduct poses a
serious threat to an enrollee’s health
and safety, CMS may make the sanc-
tion effective on a date before issuance
of CMS’s reconsidered determination.

(3) Duration of sanction. The sanction
remains in effect until CMS notifies
the HMO or CMP that CMS is satisfied
that the basis for imposing the sanc-
tion has been corrected and is not like-
ly to recur.

(f) Termination by CMS. In addition to
or as an alternative to the sanctions
described in paragraph (d) of this sec-
tion, CMS may decline to renew a
HMO’s or CMP’s contract in accord-
ance with §417.492(b), or terminate the
contract in accordance with §417.494(b).

(g) Civil money penalties. If CMS de-
termines that a HMO or CMP has com-
mitted an act or failed to comply with
a requirement described in paragraph
(a) of this section (with the exception
of the requirement to limit the per-
centage of Medicare and Medicaid en-
rollees described in paragraph (a)(7) of
this section), CMS notifies the OIG of
that determination. CMS also conveys
to the OIG information when it re-
verses or terminates a sanction im-
posed under this subpart. In accordance
with the provisions of 42 CFR part 1003,
the OIG may impose civil money pen-
alties on the HMO or CMP in addition
to or in place of the sanctions that
CMS may impose under paragraph (d)
of this section.

[69 FR 36083, July 15, 1994, as amended at 60
FR 45681, Sept. 1, 1995; 61 FR 13448, Mar. 27,
1996]

Subpart M—Change of Ownership
and Leasing of Facilities: Ef-
fect on Medicare Contract

§417.520 Effect on HMO and CMP con-
tracts.

(a) The provisions set forth in sub-
part L of part 422 of this chapter also
apply to Medicare contracts with
HMOs and CMPs under section 1876 of
the Act.

§417.526

(b) In applying these provisions, ref-
erences to ‘“‘M+C organizations’” must
be read as references to ‘“HMOs and
CMPs”.

(c) In §422.550, reference to ‘‘subpart
K of this part” must be read as ref-
erence to ‘‘subpart L of part 417 of this
chapter”.

(d) In §422.553, reference to ‘‘subpart
K of this part” must be read as ref-
erence to ‘‘subpart J of part 417 of this
chapter’’.

[63 FR 35067, June 26, 1998]

Subpart N—Medicare Payment to
HMOs and CMPs: General Rules

§417.524 Payment to HMOs or CMPs:
General.

(a) Basic rule. The payments that
CMS makes to an HMO or CMP under
this subpart and subparts O and P of
this part for furnishing covered Medi-
care services are in place of any pay-
ment that CMS would otherwise make
to a beneficiary or the HMO or CMP
under sections 1814(b) and 1833(a) of the
Act.

(b) Basis of payment. (1) CMS pays the
HMOs or CMPs on either a reasonable
cost basis or a risk basis depending on
the type of contract the HMO or CMP
has with CMS.

(2) In certain cases a risk HMO or
CMP also receives payments on a rea-
sonable cost basis for certain Medicare
enrollees who retain nonrisk status, as
provided in §417.444, after the HMO or
CMP enters into a risk contract.

[60 FR 46229, Sept. 6, 1995]

§417.526 Payment for covered serv-
ices.

Subpart O of this part set forth the
principles that CMS follows in deter-
mining Medicare payment to an HMO
or CMP that has a reasonable cost con-
tract. Subpart P of this part describes
the per capita method of Medicare pay-
ment to HMOs or CMPs that contract
on a risk basis.

[60 FR 1346, Jan. 10, 1985; 50 FR 20570, May 17,
1985; as amended at 58 FR 38080, July 15, 1993;
60 FR 46229, Sept. 6, 1995]
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