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§422.104 Special rules on supple-
mental benefits for MA MSA plans.

(a) An MA organization offering an
MA MSA plan may not provide supple-
mental benefits that cover expenses
that count towards the deductible spec-
ified in §422.103(d).

(b) In applying the limitation of
paragraph (a) of this section, the fol-
lowing kinds of policies are not consid-
ered as covering the deductible:

(1) A policy that provides coverage
(whether through insurance or other-
wise) for accidents, disability, dental
care, vision care, or long-term care.

(2) A policy of insurance in which
substantially all of the coverage re-
lates to liabilities incurred under
workers’ compensation laws, tort Ili-
abilities, liabilities relating to use or
ownership of property, and any other
similar liabilities that CMS may speci-
fy by regulation.

(3) A policy of insurance that pro-
vides coverage for a specified disease or
illness or pays a fixed amount per day
(or other period) of hospitalization.

§422.105 Special rules for self-referral
and point of service option.

(a) Self-referral. When an MA plan
member receives an item or service of
the plan that is covered upon referral
or pre-authorization from a contracted
provider of that plan, the member can-
not be financially liable for more than
the normal in-plan cost sharing, if the
member correctly identified himself or
herself as a member of that plan to the
contracted provider before receiving
the covered item or service, unless the
contracted provider can show that the
enrollee was notified prior to receiving
the item or service that the item or
service is covered only if further action
is taken by the enrollee.

(b) Point of service option. As a general
rule, a POS benefit is an option that an
MA organization may offer in an MA
coordinated care plan to provide en-
rollees with additional choice in ob-
taining specified health care services.
The organization may offer A POS op-
tion—

(1) Before January 1, 2006, under a co-
ordinated care plan as an additional
benefit as described in section
1854(f)(1)(A) of the Act;
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(2) Under a coordinated care plan as a
mandatory supplemental benefit as de-
scribed in §422.102(a); or

(3) Under a coordinated care plan as
an optional supplemental benefit as de-
scribed in §422.102(b).

(4) An MA regional plan or local MA
PPO is permitted to offer a POS-LIKE
benefit as described in paragraphs
(b)(2) or (b)(3) of this section as a sup-
plemental benefit. An MA regional
plan or local MA PPO may offer a POS-
LIKE option as a supplemental benefit
where cost sharing for out-of-network
services is reduced, in a limited man-
ner, for services obtained from out-of-
network providers. Offering a POS-
LIKE supplemental benefit does not af-
fect the MA regional plan’s or local MA
PPO’s responsibility to provide reim-
bursement for all covered benefits, re-
gardless of whether those benefits are
provided within the network of con-
tracted providers.

(c) Ensuring availability and continuity
of care. An MA network plan that in-
cludes a POS benefit must continue to
provide all benefits and ensure access
as required under this subpart.

(d) Enrollee information and disclosure.
The disclosure requirements specified
in §422.111 apply in addition to the fol-
lowing requirements:

(1) Written rules. MA organizations
must maintain written rules on how to
obtain health benefits through the POS
benefit.

(2) Evidence of coverage document. The
MA organization must provide to bene-
ficiaries enrolling in a plan with a POS
benefit an ‘“‘evidence of coverage’ doc-
ument, or otherwise provide written
documentation, that specifies all costs
and possible financial risks to the en-
rollee, including—

(i) Any premiums and cost-sharing
for which the enrollee is responsible;

(ii) Annual limits on benefits and on
out-of-pocket expenditures;

(iii) Potential financial responsi-
bility for services for which the plan
denies payment because they were not
covered under the POS benefit, or ex-
ceeded the dollar limit for the benefit;
and

(iv) The annual maximum out-of-
pocket expense an enrollee could incur.
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(e) Prompt payment. Health benefits
payable under the POS benefit are sub-
ject to the prompt payment require-
ments in §422.520.

(f) POS-related data. An MA organiza-
tion that offers a POS benefit through
an MA plan must report enrollee utili-
zation data at the plan level by both
plan contracting providers (in-net-
work) and by non-contracting pro-
viders (out-of-network) including en-
rollee use of the POS benefit, in the
form and manner prescribed by CMS.

[63 FR 35077, June 26, 1998, as amended at 65
FR 40320, June 29, 2000; 70 FR 4721, Jan. 28,
2005]

§422.106 Coordination of benefits with
employer or union group health
plans and Medicaid.

(a) General rule. If an MA organiza-
tion contracts with an employer, labor
organization, or the trustees of a fund
established by one or more employers
or labor organizations that cover en-
rollees in an MA plan, or contracts
with a State Medicaid agency to pro-
vide Medicaid benefits to individuals
who are eligible for both Medicare and
Medicaid, and who are enrolled in an
MA plan, the enrollees must be pro-
vided the same benefits as all other en-
rollees in the MA plan, with the em-
ployer, labor organization, fund trust-
ees, or Medicaid benefits
supplementing the MA plan benefits.
Jurisdiction regulating benefits under
these circumstances is as follows:

(1) All requirements of this part that
apply to the MA program apply to the
MA plan coverage and benefits pro-
vided to enrollees eligible for benefits
under an employer, labor organization,
trustees of a fund established by one or
more employers or labor organizations,
or Medicaid contract.

(2) Employer benefits that com-
plement an MA plan, which are not
part of the MA plan, are not subject to
review or approval by CMS.

(3) Medicaid benefits are not re-
viewed under this part, but are subject
to appropriate CMS review under the
Medicaid program. MA plan benefits
provided to individuals entitled to
Medicaid benefits provided by the MA
organization under a contract with the
State Medicaid agency are subject to
MA rules and requirements.

42 CFR Ch. IV (10-1-06 Edition)

(b) Examples. Permissible employer,
labor organization, benefit fund trust-
ee, or Medicaid plan benefits include
the following:

(1) Payment of a portion or all of the
MA basic and supplemental premiums.

(2) Payment of a portion or all of
other cost-sharing amounts approved
for the MA plan.

(3) Other employer-sponsored bene-
fits that may require additional pre-
mium and cost-sharing, or other bene-
fits provided by the organization under
a contract with the State Medicaid
agency.

(c) Waiver or modification of contracts
with MA organizations. (1) MA organiza-
tions may request, in writing, from
CMS, a waiver or modification of those
requirements in this part that hinder
the design of, the offering of, or the en-
rollment in, MA plans under contracts
between MA organizations and employ-
ers, labor organizations, or the trustees
of funds established by one or more em-
ployers or labor organizations to fur-
nish benefits to the entity’s employees,
former employees, or members or
former members of the labor organiza-
tions.

(2) Approved waivers or modifications
under this paragraph granted to any
MA organization may be used by any
other similarly situated MA organiza-
tion in developing its bid.

(d) Employer sponsored MA plans for
plan years beginning on or after January
1, 2006. (1) CMS may waive or modify
any requirement in this part or Part D
that hinders the design of, the offering
of, or the enrollment in, an MA plan
(including an MA-PD plan) offered by
one or more employers, labor organiza-
tions, or the trustees of a fund estab-
lished by one or more employers or
labor organizations (or combination
thereof), or that is offered, sponsored
or administered by an entity on behalf
of one or more employers or labor orga-
nizations, to furnish benefits to the
employers’ employees, former employ-
ees (or combination thereof) or mem-
bers or former members (or combina-
tion thereof) of the labor organiza-
tions. Any entity seeking to offer,
sponsor, or administer such an MA
plan described in this paragraph may
request, in writing, from CMS, a waiver
or modification of requirements in this
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