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paragraph for a year with respect to
MA regional plans offered in an MA re-
gion for the increased amount specified
in paragraph (f)(5)(ii) of this section
but only if the region meets the re-
quirements of paragraphs (f)(5)(iii)(A),
O (G)(1ii)(B), (£)(5)(iii)(C) and
(£)(5)(iii)(E) of this section.

(ii) Payment increase. The increased
amount under this paragraph for an
MA regional plan in an MA region for
a year will be an amount, determined
by CMS, that does not exceed the
greater of—

(A) 3 percent of the benchmark
amount applicable in the region; or

(B) The amount as (when added to
the benchmark amount applicable to
the region) will result in the ratio of-

(I) That additional amount plus the
benchmark amount computed under
section 1854(b)(4)(B)(i)of the Act, ‘‘the
risk-adjusted benchmark amount’ for
the region and year, to the adjusted av-
erage per capita cost for the region and
year, as estimated by CMS under sec-
tion 1876(a)(4) of the Act and adjusted
as appropriate for the purpose of risk
adjustment; being equal to—

(2) The weighted average of those
benchmark amounts for all the regions
and that year, to the average per cap-
ita cost for the United States and that
year, as estimated by CMS under sec-
tion 1876(a)(4)of the Act and adjusted as
appropriate for the purpose of risk ad-
justment.

(iii) Regional requirements. The re-
quirements of this paragraph for an
MA region for a year are as follows:

(A) Notification of plan exit. CMS has
received notice (as specified by CMS),
before a new contract year, that one or
more MA regional plans that were of-
fered in the region in the previous year
will not be offered in the succeeding
year.

(B) Regional plans available from fewer
than two MA organizations in the region.
CMS determines that if the plans re-
ferred to in paragraph (f)(6)(iii)(A) of
this section are not offered in the year,
fewer than two MA organizations will
be offering MA regional plans in the re-
gion in the year involved.

(C) Percentage enrollment in MA re-
gional plans below national average. For
the previous year, CMS determines
that the average percentage of MA eli-
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gible individuals residing in the region
who are enrolled in MA regional plans
is less than the average percentage of
those individuals in the United States
enrolled in those plans.

(D) Application. Any additional pay-
ment under this paragraph provided for
an MA regional plan for a year will be
treated as if it were an addition to the
benchmark amount otherwise applica-
ble to that plan and year, but will not
be taken into account in the computa-
tion of any benchmark amount for any
subsequent year.

(E) 2-consecutive-year limitation. In no
case will plan retention funding be
available under this paragraph in an
MA region for more than 2 consecutive
years.

[70 FR 4732, Jan. 28, 2005, as amended at 70
FR 52027, Sept. 1, 2005]

Subpart K—Contracts With Medi-
care Advantage Organiza-
tions

SOURCE: 63 FR 35099, June 26, 1998, unless
otherwise noted.

§422.500 Scope and definitions.

(a) Scope. This subpart sets forth ap-
plication requirements for entities
seeking a contract as a Medicare orga-
nization offering an MA plan. MA orga-
nizations offering prescription drug
plans must, in addition to the require-
ments of this part, follow the require-
ments of part 423 of this chapter spe-
cifically related to the prescription
drug benefit.

(b) Definitions. For purposes of this
subpart, the following definitions
apply:

Business transaction means any of the
following kinds of transactions:

(1) Sale, exchange, or lease of prop-
erty.

(2) Loan of money or extension of
credit.

(3) Goods, services, or facilities fur-
nished for a monetary consideration,
including management services, but
not including—

(i) Salaries paid to employees for
services performed in the mnormal
course of their employment; or
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(ii) Health services furnished to the
MA organization’s enrollees by hos-
pitals and other providers, and by MA
organization staff, medical groups, or
independent practice associations, or
by any combination of those entities.

Clean claim means—

(1) A claim that has no defect, impro-
priety, lack of any required substan-
tiating documentation (consistent with
§422.310(d)) or particular circumstance
requiring special treatment that pre-
vents timely payment; and

(2) A claim that otherwise conforms
to the clean claim requirements for
equivalent claims under original Medi-
care.

Downstream entity means any party
that enters into an acceptable written
arrangement below the level of the ar-
rangement between an MA organiza-
tion (or contract applicant) and a first
tier entity. These written arrange-
ments continue down to the level of
the ultimate provider of both health
and administrative services.

First tier entity means any party that
enters into an acceptable written ar-
rangement with an MA organization or
contract applicant to provide adminis-
trative services or health care services
for a Medicare eligible individual.

Party in interest includes the fol-
lowing:

(1) Any director, officer, partner, or
employee responsible for management
or administration of an MA organiza-
tion.

(2) Any person who is directly or in-
directly the beneficial owner of more
than 5 percent of the organization’s eq-
uity; or the beneficial owner of a mort-
gage, deed of trust, note, or other in-
terest secured by and valuing more
than 5 percent of the organization.

(3) In the case of an MA organization
organized as a nonprofit corporation,
an incorporator or member of such cor-
poration under applicable State cor-
poration law.

(4) Any entity in which a person de-
scribed in paragraph (1), (2), or (3) of
this definition:

(i) Is an officer, director, or partner;
or

(ii) Has the kind of interest described
in paragraphs (1), (2), or (3) of this defi-
nition.

42 CFR Ch. IV (10-1-06 Edition)

(5) Any person that directly or indi-
rectly controls, is controlled by, or is
under common control with, the MA
organization.

(6) Any spouse, child, or parent of an
individual described in paragraph (1),
(2), or (3) of this definition.

Related entity means any entity that
is related to the MA organization by
common ownership or control and—

(1) Performs some of the MA organi-
zation’s management functions under
contract or delegation;

(2) Furnishes services to Medicare en-
rollees under an oral or written agree-
ment; or

(3) Leases real property or sells mate-
rials to the MA organization at a cost
of more than $2,500 during a contract
period.

Significant business transaction means
any business transaction or series of
transactions of the kind specified in
the above definition of ‘‘business trans-
action” that, during any fiscal year of
the MA organization, have a total
value that exceeds $25,000 or 5 percent
of the MA organization’s total oper-
ating expenses, whichever is less.

[656 FR 35099, June 26, 1998, as amended at 65
FR 40327, June 29, 2000; 70 FR 4736, Jan. 28,
2005; 70 FR 52027, Sept. 1, 2005]

§422.501 Application requirements.

(a) Scope. This section sets forth ap-
plication requirements for entities that
seek a contract as an MA organization
offering an MA plan.

(b) Completion of an application. (1) In
order to obtain a determination on
whether it meets the requirements to
become an MA organization and is
qualified to provide a particular type
of MA plan, an entity, or an individual
authorized to act for the entity (the
applicant) must complete a certified
application, in the form and manner re-
quired by CMS, including the fol-
lowing:

(i) Documentation of appropriate
State licensure or State certification
that the entity is able to offer health
insurance or health benefits coverage
that meets State-specified standards
applicable to MA plans, and is author-
ized by the State to accept prepaid
capitation for providing, arranging, or
paying for the comprehensive health
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