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agency, the agency must meet the re-
quirements of paragraphs (h) (2) and (3) 
of this section in releasing them: 

(i) Individual contractor performance 
reviews and other formal performance 
evaluations of carriers, intermediaries, 
and State agencies, including the re-
ports of followup reviews; 

(ii) Comparative performance evalua-
tions of those contractors, including 
comparisons of either overall perform-
ance or of any particular aspect of con-
tractor operations; and 

(iii) Program validation survey re-
ports and other formal performance 
evaluations of providers, including the 
reports of followup reviews. 

(2) The agency must not make the re-
ports public until— 

(i) The contractor or provider has 
had a reasonable opportunity, not to 
exceed 30 days, to comment on them; 
and 

(ii) Those comments have been incor-
porated in the report. 

(3) The agency must ensure that the 
reports contain no identification of in-
dividual patients, individual health 
care practitioners or other individuals. 

[43 FR 45188, Sept. 29, 1978, as amended at 44 
FR 41644, July 17, 1979; 59 FR 56232, Nov. 10, 
1994] 

§ 431.120 State requirements with re-
spect to nursing facilities. 

(a) State plan requirements. A State 
plan must— 

(1) Provide that the requirements of 
subpart D of part 483 of this chapter are 
met; and 

(2) Specify the procedures and rules 
that the State follows in carrying out 
the specified requirements, including 
review and approval of State-operated 
programs. 

(3) To an NF or ICF/MR that is dis-
satisfied with a determination as to 
the effective date of its provider agree-
ment. 

(b) Basis and scope of requirements. 
The requirements set forth in part 483 
of this chapter pertain to the following 
aspects of nursing facility services and 
are required by the indicated sections 
of the Act. 

(1) Nurse aide training and com-
petency programs, and evaluation of 
nurse aide competency (1919(e)(1) of the 
Act). 

(2) Nurse aide registry (1919(e)(2) of 
the Act). 

[56 FR 48918, Sept. 26, 1991, as amended at 62 
FR 43935, Aug. 18, 1997] 

Subpart D—Appeals Process for 
NFs and ICFs/MR 

SOURCE: 44 FR 9753, Feb. 15, 1979, unless 
otherwise noted. 

§ 431.151 Scope and applicability. 
(a) General rules. This subpart sets 

forth the appeals procedures that a 
State must make available as follows: 

(1) To a nursing facility (NF) that is 
dissatisfied with a State’s finding of 
noncompliance that has resulted in one 
of the following adverse actions: 

(i) Denial or termination of its pro-
vider agreement. 

(ii) Imposition of a civil money pen-
alty or other alternative remedy. 

(2) To an intermediate care facility 
for the mentally retarded (ICF/MR) 
that is dissatisfied with a State’s find-
ing of noncompliance that has resulted 
in the denial, termination, or non-
renewal of its provider agreement. 

(3) To an NF or ICF/MR that is dis-
satisfied with a determination as to 
the effective date of its provider agree-
ment. 

(b) Special rules. This subpart also 
sets forth the special rules that apply 
in particular circumstances, the limi-
tations on the grounds for appeal, and 
the scope of review during a hearing. 

[61 FR 32348, June 24, 1996, as amended at 62 
FR 43935, Aug. 18, 1997] 

§ 431.152 State plan requirements. 
The State plan must provide for ap-

peals procedures that, as a minimum, 
satisfy the requirements of §§ 431.153 
and 431.154. 

[59 FR 56232, Nov. 10, 1994, as amended at 61 
FR 32348, June 24, 1996] 

§ 431.153 Evidentiary hearing. 
(a) Right to hearing. Except as pro-

vided in paragraph (b) of this section, 
and subject to the provisions of para-
graphs (c) through (j) of this section, 
the State must give the facility a full 
evidentiary hearing for any of the ac-
tions specified in § 431.151. 
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(b) Limit on grounds for appeal. The 
following are not subject to appeal: 

(1) The choice of sanction or remedy. 
(2) The State monitoring remedy. 
(3) [Reserved] 
(4) The level of noncompliance found 

by a State except when a favorable 
final administrative review decision 
would affect the range of civil money 
penalty amounts the State could col-
lect. 

(5) A State survey agency’s decision 
as to when to conduct an initial survey 
of a prospective provider. 

(c) Notice of deficiencies and impending 
remedies. The State must give the facil-
ity a written notice that includes: 

(1) The basis for the decision; and 
(2) A statement of the deficiencies on 

which the decision was based. 
(d) Request for hearing. The facility or 

its legal representative or other au-
thorized official must file written re-
quest for hearing within 60 days of re-
ceipt of the notice of adverse action. 

(e) Special rules: Denial, termination or 
nonrenewal of provider agreement—(1) 
Appeal by an ICF/MR. If an ICF/MR re-
quests a hearing on denial, termi-
nation, or nonrenewal of its provider 
agreement— 

(i) The evidentiary hearing must be 
completed either before, or within 120 
days after, the effective date of the ad-
verse action; and 

(ii) If the hearing is made available 
only after the effective date of the ac-
tion, the State must, before that date, 
offer the ICF/MR an informal reconsid-
eration that meets the requirements of 
§ 431.154. 

(2) Appeal by an NF. If an NF requests 
a hearing on the denial or termination 
of its provider agreement, the request 
does not delay the adverse action and 
the hearing need not be completed be-
fore the effective date of the action. 

(f) Special rules: Imposition of remedies. 
If a State imposes a civil money pen-
alty or other remedies on an NF, the 
following rules apply: 

(1) Basic rule. Except as provided in 
paragraph (f)(2) of this section (and 
notwithstanding any provision of State 
law), the State must impose all rem-
edies timely on the NF, even if the NF 
requests a hearing. 

(2) Exception. The State may not col-
lect a civil money penalty until after 

the 60-day period for request of hearing 
has elapsed or, if the NF requests a 
hearing, until issuance of a final ad-
ministrative decision that supports im-
position of the penalty. 

(g) Special rules: Dually participating 
facilities. If an NF is also participating 
or seeking to participate in Medicare 
as an SNF, and the basis for the State’s 
denial or termination of participation 
in Medicaid is also a basis for denial or 
termination of participation in Medi-
care, the State must advise the facility 
that— 

(1) The appeals procedures specified 
for Medicare facilities in part 498 of 
this chapter apply; and 

(2) A final decision entered under the 
Medicare appeals procedures is binding 
for both programs. 

(h) Special rules: Adverse action by 
CMS. If CMS finds that an NF is not in 
substantial compliance and either ter-
minates the NF’s Medicaid provider 
agreement or imposes alternative rem-
edies on the NF (because CMS’s find-
ings and proposed remedies prevail 
over those of the State in accordance 
with § 488.452 of this chapter), the NF is 
entitled only to the appeals procedures 
set forth in part 498 of this chapter, in-
stead of the procedures specified in this 
subpart. 

(i) Required elements of hearing. The 
hearing must include at least the fol-
lowing: 

(1) Opportunity for the facility— 
(i) To appear before an impartial de-

cision-maker to refute the finding of 
noncompliance on which the adverse 
action was based; 

(ii) To be represented by counsel or 
other representative; and 

(iii) To be heard directly or through 
its representative, to call witnesses, 
and to present documentary evidence. 

(2) A written decision by the impar-
tial decision-maker, setting forth the 
reasons for the decision and the evi-
dence on which the decision is based. 

(j) Limits on scope of review: Civil 
money penalty cases. In civil money pen-
alty cases— 

(1) The State’s finding as to a NF’s 
level of noncompliance must be upheld 
unless it is clearly erroneous; and 
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(2) The scope of review is as set forth 
in § 488.438(e) of this chapter. 

[61 FR 32348, June 24, 1996, as amended at 62 
FR 43935, Aug. 18, 1997; 64 FR 39937, July 23, 
1999] 

§ 431.154 Informal reconsideration for 
ICFs/MR. 

The informal reconsideration must, 
at a minimum, include— 

(a) Written notice to the facility of 
the denial, termination or nonrenewal 
and the findings upon which it was 
based; 

(b) A reasonable opportunity for the 
facility to refute those findings in writ-
ing, and 

(c) A written affirmation or reversal 
of the denial, termination, or non-
renewal. 

[44 FR 9753, Feb. 15, 1979, as amended at 59 
FR 56233, Nov. 10, 1994; 61 FR 32349, June 24, 
1996] 

Subpart E—Fair Hearings for 
Applicants and Recipients 

SOURCE: 44 FR 17932, Mar. 29, 1979, unless 
otherwise noted. 

GENERAL PROVISIONS 

§ 431.200 Basis and scope. 

This subpart— 
(a) Implements section 1902(a)(3) of 

the Act, which requires that a State 
plan provide an opportunity for a fair 
hearing to any person whose claim for 
assistance is denied or not acted upon 
promptly; 

(b) Prescribes procedures for an op-
portunity for a hearing if the State 
agency or PAHP takes action, as stat-
ed in this subpart, to suspend, termi-
nate, or reduce services, or an MCO or 
PIHP takes action under subpart F of 
part 438 of this chapter; and 

(c) Implements sections 1919(f)(3) and 
1919(e)(7)(F) of the Act by providing an 
appeals process for any person who— 

(1) Is subject to a proposed transfer 
or discharge from a nursing facility; or 

(2) Is adversely affected by the pre- 
admission screening or the annual resi-
dent review that are required by sec-
tion 1919(e)(7) of the Act. 

[67 FR 41094, June 14, 2002] 

§ 431.201 Definitions. 

For purposes of this subpart: 
Action means a termination, suspen-

sion, or reduction of Medicaid eligi-
bility or covered services. It also 
means determinations by skilled nurs-
ing facilities and nursing facilities to 
transfer or discharge residents and ad-
verse determinations made by a State 
with regard to the preadmission 
screening and annual resident review 
requirements of section 1919(e)(7) of the 
Act. 

Adverse determination means a deter-
mination made in accordance with sec-
tions 1919(b)(3)(F) or 1919(e)(7)(B) of the 
Act that the individual does not re-
quire the level of services provided by a 
nursing facility or that the individual 
does or does not require specialized 
services. 

Date of action means the intended 
date on which a termination, suspen-
sion, reduction, transfer or discharge 
becomes effective. It also means the 
date of the determination made by a 
State with regard to the preadmission 
screening and annual resident review 
requirements of section 1919(e)(7) of the 
Act. 

De novo hearing means a hearing that 
starts over from the beginning. 

Evidentiary hearing means a hearing 
conducted so that evidence may be pre-
sented. 

Notice means a written statement 
that meets the requirements of 
§ 431.210. 

Request for a hearing means a clear 
expression by the applicant or recipi-
ent, or his authorized representative, 
that he wants the opportunity to 
present his case to a reviewing author-
ity. 

Service authorization request means a 
managed care enrollee’s request for the 
provision of a service. 

[44 FR 17932, Mar. 29, 1979, as amended at 57 
FR 56505, Nov. 30, 1992; 67 FR 41095, June 14, 
2002] 

§ 431.202 State plan requirements. 

A State plan must provide that the 
requirements of §§ 431.205 through 
431.246 of this subpart are met. 
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