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(c) To the recipient, any remaining
amount. This amount must be treated
as income or resources under part 435
or part 436 of this subchapter, as appro-
priate.

Subpart E [Reserved]

Subpart F—Refunding of Federal
Share of Medicaid Overpay-
ments to Providers

SOURCE: 54 FR 5460, Feb. 3, 1989, unless oth-
erwise noted.

§433.300 Basis.

This subpart implements—

(a) Section 1903(d)(2)(A) of the Act,
which directs that quarterly Federal
payments to the States under title XIX
(Medicaid) of the Act are to be reduced
or increased to make adjustment for
prior overpayments or underpayments
that the Secretary determines have
been made.

(b) Section 1903(d)(2) (C) and (D) of
the Act, which provides that a State
has 60 days from discovery of an over-
payment for Medicaid services to re-
cover or attempt to recover the over-
payment from the provider before ad-
justment in the Federal Medicaid pay-
ment to the State is made; and that ad-
justment will be made at the end of the
60 days, whether or not recovery is
made, unless the State is unable to re-
cover from a provider because the over-
payment is a debt that has been dis-
charged in bankruptcy or is otherwise
uncollectable.

(c) Section 1903(d)(3) of the Act,
which provides that the Secretary will
consider the pro rata Federal share of
the net amount recovered by a State
during any quarter to be an overpay-
ment.

§433.302

This subpart sets forth the require-
ments and procedures under which
States have 60 days following discovery
of overpayments made to providers for
Medicaid services to recover or at-
tempt to recover that amount before
the States must refund the Federal
share of these overpayments to CMS,
with certain exceptions.

Scope of subpart.

§433.310

§433.304 Definitions.

As used in this subpart—

Abuse (in accordance with §455.2)
means provider practices that are in-
consistent with sound fiscal, business,
or medical practices, and result in an
unnecessary cost to the Medicaid pro-
gram, or in reimbursement for services
that are not medically necessary or
that fail to meet professionally recog-
nized standards for health care.

Discovery (or discovered) means identi-
fication by any State Medicaid agency
official or other State official, the Fed-
eral Government, or the provider of an
overpayment, and the communication
of that overpayment finding or the ini-
tiation of a formal recoupment action
without notice as described in §433.316.

Fraud (in accordance with §455.2)
means an intentional deception or mis-
representation made by a person with
the knowledge that the deception could
result in some unauthorized benefit to
himself or some other person. It in-
cludes any act that constitutes fraud
under applicable Federal or State law.

Overpayment means the amount paid
by a Medicaid agency to a provider
which is in excess of the amount that
is allowable for services furnished
under section 1902 of the Act and which
is required to be refunded under section
1903 of the Act.

Provider (in accordance with §400.203)
means any individual or entity fur-
nishing Medicaid services under a pro-
vider agreement with the Medicaid
agency.

Recoupment means any formal action
by the State or its fiscal agent to ini-
tiate recovery of an overpayment with-
out advance official notice by reducing
future payments to a provider.

Third party (in accordance with
§433.136) means an individual, entity,
or program that is or may be liable to
pay for all or part of the expenditures
for medical assistance furnished under
a State plan.

[564 FR 5460, Feb. 3, 1989; 54 FR 8435, Feb. 28,
1989]

§433.310 Applicability of
ments.

require-

(a) General rule. Except as provided in
paragraphs (b) and (c) of this section,
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§433.312

the provisions of this subpart apply
to—

(1) Overpayments made to providers
that are discovered by the State;

(2) Overpayments made to providers
that are initially discovered by the
provider and made known to the State
agency; and

(3) Overpayments that are discovered
through Federal reviews.

(b) Third party payments and probate
collections. The requirements of this
subpart do not apply to—

(1) Cases involving third party liabil-
ity because, in these situations, recov-
ery is sought for a Medicaid payment
that would have been made had an-
other party not been legally respon-
sible for payment; and

(2) Probate collections from the es-
tates of deceased Medicaid recipients,
as they represent the recovery of pay-
ments properly made from resources
later determined to be available to the
State.

(c) Unallowable costs paid under rate-
setting systems. (1) Unallowable costs for
a prior year paid to an institutional
provider under a rate-setting system
that a State recovers through an ad-
justment to the per diem rate for a
subsequent period do not constitute
overpayments that are subject to the
requirements of this subpart.

In such cases, the State is not re-
quired to refund the Federal share ex-
plicitly related to the original overpay-
ment in accordance with the regula-
tions in this subpart. Refund of the
Federal share occurs when the State
claims future expenditures made to the
provider at a reduced rate.

(2) Unallowable costs for a prior year
paid to an institutional provider under
a rate-setting system that a State
seeks to recover in a lump sum, by an
installment repayment plan, or
through reduction of future payments
to which the provider would otherwise
be entitled constitute overpayments
that are subject to the requirements of
this subpart.

(d) Recapture of depreciation upon gain
on the sale of assets. Depreciation pay-
ments are considered overpayments for
purposes of this subpart if a State re-
quires their recapture in a discrete
amount(s) upon gain on the sale of as-
sets.
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§433.312
funds.

Basic requirements for re-

(a) Basic rules. (1) Except as provided
in paragraph (b) of this section, the
Medicaid agency has 60 days from the
date of discovery of an overpayment to
a provider to recover or seek to recover
the overpayment before the Federal
share must be refunded to CMS.

(2) The agency must refund the Fed-
eral share of overpayments at the end
of the 60-day period following discovery
in accordance with the requirements of
this subpart, whether or not the State
has recovered the overpayment from
the provider.

(b) Exception. The agency is not re-
quired to refund the Federal share of
an overpayment made to a provider
when the State is unable to recover the
overpayment amount because the pro-
vider has been determined bankrupt or
out of business in accordance with
§433.318.

(c) Applicability. (1) The requirements
of this subpart apply to overpayments
made to Medicaid providers that occur
and are discovered in any quarter that
begins on or after October 1, 1985.

(2) The date upon which an overpay-
ment occurs is the date upon which a
State, using its normal method of re-
imbursement for a particular class of
provider (e.g., check, interfund trans-
fer), makes the payment involving un-
allowable costs to a provider.

§433.316 When discovery of overpay-
ment occurs and its significance.

(a) General rule. The date on which an
overpayment is discovered is the begin-
ning date of the 60-calendar day period
allowed a State to recover or seek to
recover an overpayment before a re-
fund of the Federal share of an over-
payment must be made to CMS.

(b) Requirements for mnotification. Un-
less a State official or fiscal agent of
the State chooses to initiate a formal
recoupment action against a provider
without first giving written notifica-
tion of its intent, a State Medicaid
agency official or other State official
must notify the provider in writing of
any overpayment it discovers in ac-
cordance with State agency policies
and procedures and must take reason-
able actions to attempt to recover the
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