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the provisions of this subpart apply 
to— 

(1) Overpayments made to providers 
that are discovered by the State; 

(2) Overpayments made to providers 
that are initially discovered by the 
provider and made known to the State 
agency; and 

(3) Overpayments that are discovered 
through Federal reviews. 

(b) Third party payments and probate 
collections. The requirements of this 
subpart do not apply to— 

(1) Cases involving third party liabil-
ity because, in these situations, recov-
ery is sought for a Medicaid payment 
that would have been made had an-
other party not been legally respon-
sible for payment; and 

(2) Probate collections from the es-
tates of deceased Medicaid recipients, 
as they represent the recovery of pay-
ments properly made from resources 
later determined to be available to the 
State. 

(c) Unallowable costs paid under rate- 
setting systems. (1) Unallowable costs for 
a prior year paid to an institutional 
provider under a rate-setting system 
that a State recovers through an ad-
justment to the per diem rate for a 
subsequent period do not constitute 
overpayments that are subject to the 
requirements of this subpart. 

In such cases, the State is not re-
quired to refund the Federal share ex-
plicitly related to the original overpay-
ment in accordance with the regula-
tions in this subpart. Refund of the 
Federal share occurs when the State 
claims future expenditures made to the 
provider at a reduced rate. 

(2) Unallowable costs for a prior year 
paid to an institutional provider under 
a rate-setting system that a State 
seeks to recover in a lump sum, by an 
installment repayment plan, or 
through reduction of future payments 
to which the provider would otherwise 
be entitled constitute overpayments 
that are subject to the requirements of 
this subpart. 

(d) Recapture of depreciation upon gain 
on the sale of assets. Depreciation pay-
ments are considered overpayments for 
purposes of this subpart if a State re-
quires their recapture in a discrete 
amount(s) upon gain on the sale of as-
sets. 

§ 433.312 Basic requirements for re-
funds. 

(a) Basic rules. (1) Except as provided 
in paragraph (b) of this section, the 
Medicaid agency has 60 days from the 
date of discovery of an overpayment to 
a provider to recover or seek to recover 
the overpayment before the Federal 
share must be refunded to CMS. 

(2) The agency must refund the Fed-
eral share of overpayments at the end 
of the 60-day period following discovery 
in accordance with the requirements of 
this subpart, whether or not the State 
has recovered the overpayment from 
the provider. 

(b) Exception. The agency is not re-
quired to refund the Federal share of 
an overpayment made to a provider 
when the State is unable to recover the 
overpayment amount because the pro-
vider has been determined bankrupt or 
out of business in accordance with 
§ 433.318. 

(c) Applicability. (1) The requirements 
of this subpart apply to overpayments 
made to Medicaid providers that occur 
and are discovered in any quarter that 
begins on or after October 1, 1985. 

(2) The date upon which an overpay-
ment occurs is the date upon which a 
State, using its normal method of re-
imbursement for a particular class of 
provider (e.g., check, interfund trans-
fer), makes the payment involving un-
allowable costs to a provider. 

§ 433.316 When discovery of overpay-
ment occurs and its significance. 

(a) General rule. The date on which an 
overpayment is discovered is the begin-
ning date of the 60-calendar day period 
allowed a State to recover or seek to 
recover an overpayment before a re-
fund of the Federal share of an over-
payment must be made to CMS. 

(b) Requirements for notification. Un-
less a State official or fiscal agent of 
the State chooses to initiate a formal 
recoupment action against a provider 
without first giving written notifica-
tion of its intent, a State Medicaid 
agency official or other State official 
must notify the provider in writing of 
any overpayment it discovers in ac-
cordance with State agency policies 
and procedures and must take reason-
able actions to attempt to recover the 
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