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title IV-E individuals when the child
and his or her adoptive parent(s) move
into another State.

(k) Continued Medicaid for institu-
tionalized recipients. An agency is pro-
viding Medicaid to an institutionalized
recipient who, as a result of this sec-
tion, would be considered a resident of
a different State—

(1) The agency must continue to pro-
vide Medicaid to that recipient from
June 24, 1983 until July 5, 1984 unless it
makes arrangements with another
State of residence to provide Medicaid
at an earlier date; and

(2) Those arrangements must not in-
clude provisions prohibited by para-
graph (g) of this section.

(1) Cases of disputed residency. Where
two or more States cannot resolve
which State is the State of residence,
the State where the individual is phys-
ically located is the State of residence.

[49 FR 135633, Apr. 5, 1984, as amended at 55
FR 48610, Nov. 21, 1990; 71 FR 39225, July 12,
2006]

§436.404 Applicant’s
egory.

The agency must allow an individual
who would be eligible under more than
one category to have his eligibility de-
termined for the category he selects.

choice of cat-

§436.406 Citizenship and alienage.

(a) The agency must provide Med-
icaid to otherwise eligible residents of
the United States who are—

(1) Citizens: (i) Under a declaration
required by section 1137(d) of the Act
that the individual is a citizen or na-
tional of the United States; and

(ii) The individual has provided satis-
factory documentary evidence of citi-
zenship or national status, as described
in §435.407.

(iii) An individual for purposes of the
citizenship requirement is a Medicaid
applicant or recipient or an individual
receiving any services under a section
1115 demonstration for which States re-
ceive Federal financial participation in
their expenditures as though they were
medical assistance, for example, family
planning demonstrations or Medicaid
demonstrations.

(iv) Individuals must declare their
citizenship and the State must docu-
ment an individual’s eligibility file on
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initial applications and initial redeter-
minations effective July 1, 2006.

(2) Qualified aliens as described in
section 431 of the Personal Responsi-
bility and Work Opportunity Reconcili-
ation Act of 1996 (8 U.S.C. 1641) who
have provided satisfactory documen-
tary evidence of Qualified Alien status,
which status has been verified with the
Department of Homeland Security
(DHS) under a declaration required by
section 1137(d) of the Act that the ap-
plicant or recipient is an alien in a sat-
isfactory immigration status.

(b) The agency must provide payment
for the services described in §440.255 to
residents of the State who otherwise
meet the eligibility requirements of
the State plan (except for receipt of
AFDC, SSI, or State Supplementary
payments and the presentation of a so-
cial security number) but who do not
meet the requirements of paragraph (a)
of this section.

[66 FR 36820, Sept. 7, 1990, as amended at 71
FR 39225, July 12, 2006]

§436.407 Types of acceptable docu-
mentary evidence of citizenship.

(a) Primary evidence of citicenship and
identity. The following evidence must
be accepted as satisfactory documen-
tary evidence of both identity and citi-
zenship:

(1) A U.S. passport. The Department
of State issues this. A U.S. passport
does not have to be currently valid to
be accepted as evidence of U.S. citizen-
ship, as long as it was originally issued
without limitation. NOTE: Spouses and
children were sometimes included on
one passport through 1980. U.S. pass-
ports issued after 1980 show only one
person. Consequently, the citizenship
and identity of the included person can
be established when one of these pass-
ports is presented. Exception: Do not
accept any passport as evidence of U.S.
citizenship when it was issued with a
limitation. However, such a passport
may be used as proof of identity.

(2) A Certificate of Naturalization (DHS
Forms N-550 or N-570.) Department of
Homeland Security issues for natu-
ralization.

(3) A Certificate of U.S. Citizenship
(DHS Forms N-560 or N-561.) Depart-
ment of Homeland Security issues cer-
tificates of citizenship to individuals
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who derive citizenship through a par-
ent.

(4) A valid State-issued driver’s li-
cense, but only if the State issuing the
license requires proof of U.S. citizen-
ship before issuance of such license or
obtains a social security number from
the applicant and verifies before cer-
tification that such number is wvalid
and assigned to the applicant who is a
citizen. (This provision is not effective
until such time as a State makes pro-
viding evidence of citizenship a condi-
tion of issuing a driver’s license and
evidence that the license holder is a
citizen is included on the license or in
a system of records available to the
Medicaid agency. States must ensure
that the process complies with this
statutory provision in section 6036 of
the Deficit Reduction Act of 2005. CMS
will monitor compliance of States im-
plementing this provision.); or

(b) Secondary evidence of citicenship. If
primary evidence from the list in para-
graph (a) of this section is unavailable,
an applicant or recipient should pro-
vide satisfactory documentary evi-
dence of citizenship from the list speci-
fied in this section to establish citizen-
ship and satisfactory documentary evi-
dence from paragraph (e) of this sec-
tion to establish identity, in accord-
ance with the rules specified in this
section.

(1) A U.S. public birth certificate show-
ing birth in one of the 50 States, the Dis-
trict of Columbia, Puerto Rico (if born on
or after January 13, 1941), Guam (on or
after April 10, 1899), the Virgin Islands of
the U.S. (on or after January 17, 1917),
American Samoa, Swain’s Island, or the
Northern Mariana Islands (after Novem-
ber 4, 1986 (NMI local time)). A State, at
its option, may use a cross match with
a State vital statistics agency to docu-
ment a birth record. The birth record
document may be issued by the State,
Commonwealth, Territory or local ju-
risdiction. It must have been issued be-
fore the person was 5 years of age. An
amended birth record document that is
amended after 5 years of age is consid-
ered fourth level evidence of citizen-
ship.

NoOTE: If the document shows the in-
dividual was born in Puerto Rico, the
Virgin Islands of the U.S., or the
Northern Mariana Islands before these

42 CFR Ch. IV (10-1-06 Edition)

areas became part of the U.S., the indi-
vidual may be a collectively natural-
ized citizen. Collective naturalization
occurred on certain dates listed for
each of the territories. The following
will establish U.S. citizenship for col-
lectively naturalized individuals:

(i) Puerto Rico:

(A) Evidence of birth in Puerto Rico
on or after April 11, 1899 and the appli-
cant’s statement that he or she was re-
siding in the U.S., a U.S. possession or
Puerto Rico on January 13, 1941; or

(B) Evidence that the applicant was a
Puerto Rican citizen and the appli-
cant’s statement that he or she was re-
siding in Puerto Rico on March 1, 1917
and that he or she did not take an oath
of allegiance to Spain.

(i1) U.S. Virgin Islands:

(A) Evidence of birth in the U.S. Vir-
gin Islands, and the applicant’s state-
ment of residence in the U.S., a U.S.
possession or the U.S. Virgin Islands on
February 25, 1927; or

(B) The applicant’s statement indi-
cating resident in the U.S. Virgin Is-
lands as a Danish citizen on January
17, 1917 and residence in the U.S., a U.S.
possession or the U.S. Virgin Islands on
February 25, 1927, and that he or she
did not make a declaration to maintain
Danish citizenship; or

(C) Evidence of birth in the U.S. Vir-
gin Islands and the applicant’s state-
ment indicating residence in the U.S.,
a U.S. possession or Territory or the
Canal Zone on June 28, 1932.

(iii) Northern Mariana Islands (NMI)
(formerly part of the Trust Territory of
the Pacific Islands (TTPI)):

(A) Evidence of birth in the NMI,
TTPI citizenship and residence in the
NMI, the U.S., or a U.S. Territory or
possession on November 3, 1986 NMI
local time) and the applicant’s state-
ment that he or she did not owe alle-
giance to a foreign state on November
4, 1986 (NMI local time); or

(B) Evidence of TTPI citizenship,
continuous residence in the NMI since
before November 3, 1981 (NMI local
time), voter registration prior to Janu-
ary 1, 1975 and the applicant’s state-
ment that he or she did not owe alle-
giance to a foreign state on November
4, 1986 (NMI local time); or

(C) Evidence of continuous domicile
in the NMI since before January 1, 1974
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and the applicant’s statement that he
or she did not owe allegiance to a for-
eign state on November 4, 1986 (NMI
local time).

(D) NoOTE: If a person entered the NMI
as a nonimmigrant and lived in the
NMI since January 1, 1974, this does not
constitute continuous domicile and the
individual is not a U.S. citizen.

(2) A Certification of Report of Birth
(DS-1350). The Department of State
issues a DS-1350 to U.S. citizens in the
U.S. who were born outside the U.S.
and acquired U.S. citizenship at birth,
based on the information shown on the
FS-240. When the birth was recorded as
a Consular Report of Birth (FS-240),
certified copies of the Certification of
Report of Birth Abroad (DS-1350) can
be issued by the Department of State
in Washington, DC. The DS-1350 con-
tains the same information as that on
the current version of Consular Report
of Birth FS-240. The DS-1350 is not
issued outside the U.S.

(3) A Report of Birth Abroad of a U.S.
Citicen (Form FS-240). The Department
of State consular office prepares and
issues this. A Consular Report of Birth
can be prepared only at an American
consular office overseas while the child
is under the age of 18. Children born
outside the U.S. to U.S. military per-
sonnel usually have one of these.

(4) A Certification of birth issued by the
Department of State (Form FS-545 or DS-
1350). Before November 1, 1990, Depart-
ment of State consulates also issued
Form FS-545 along with the prior
version of the FS-240. In 1990, U.S. con-
sulates ceased to issue Form FS-545.
Treat an FS-545 the same as the DS-
1350.

() A U.S. Citizen 1.D. card. (This form
was issued as Form I-197 until the
1980°’s by INS. Although no longer
issued, holders of this document may
still use it consistent with the provi-
sions of section 1903(x) of the Act. Note
that section 1903(x) of the Act incor-
rectly refers to the same document as
an I-97.) INS issued the I-179 from 1960
until 1973. It revised the form and re-
numbered it as Form I-197. INS issued
the I-197 from 1973 until April 7, 1983.
INS issued Form I-179 and I-197 to nat-
uralized U.S. citizens living near the
Canadian or Mexican border who need-
ed it for frequent border crossings. Al-
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though mneither form is currently
issued, either form that was previously
issued is still valid.

(6) A Northern Mariana Identification
Card (1-873). (Issued by the DHS to a
collectively naturalized citizen of the
United States who was born in the
Northern Mariana Islands before No-
vember 4, 1986.) The former Immigra-
tion and Naturalization Service (INS)
issued the I-873 to a collectively natu-
ralized citizen of the U.S. who was born
in the NMI before November 4, 1986.
The card is no longer issued, but those
previously issued are still valid.

(7 An American Indian Card (I-872)
issued by the Department of Homeland Se-
curity with the classification code “KIC.”’
(Issued by DHS to identify U.S. citizen
members of the Texas Band of
Kickapoos 1living mnear the TUnited
States/Mexican border.) DHS issues
this card to identify a member of the
Texas Band of Kickapoos living near
the U.S./Mexican border. A classifica-
tion code “KIC” and a statement on
the back denote U.S. citizenship

(8) A final adoption decree showing the
child’s name and U.S. place of birth. The
adoption decree must show the child’s
name and U.S. place of birth. In situa-
tions where an adoption is not finalized
and the State in which the child was
born will not release a birth certificate
prior to final adoption, a statement
from a State approved adoption agency
that shows the child’s name and U.S.
place of birth is acceptable. The adop-
tion agency must state in the certifi-
cation that the source of the place of
birth information is an original birth
certificate.

(9) Evidence of U.S. Civil Service em-
ployment before June 1, 1976. The docu-
ment must show employment by the
U.S. government before June 1, 1976.
Individuals employed by the U.S. Civil
Service prior to June 1, 1976 had to be
U.S. citizens.

(10) U.S. Military Record showing a
U.S. place of birth. T he document must
show a U.S. place of birth (for example
a DD-214 or similar official document
showing a U.S. place of birth.)

(c) Third level evidence of citizenship.
Third level evidence of U.S. citizenship
is documentary evidence of satisfac-
tory reliability that is used when nei-
ther primary nor secondary evidence is
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available. Third level evidence may be
used only when primary evidence can-
not be obtained within the State’s rea-
sonable opportunity period, secondary
evidence does not exist or cannot be
obtained, and the applicant or recipi-
ent alleges being born in the U.S. A
second document from paragraph (e) of
this section to establish identity must
also be presented:

(1) Extract of a hospital record on hos-
pital letterhead established at the time of
the person’s birth that was created 5 years
before the initial application date and
that indicates a U.S. place of birth. (For
children under 16 the document must
have been created near the time of
birth or 5 years before the date of ap-
plication.) Do not accept a souvenir
“birth certificate’’ issued by the hos-
pital.

NOTE: For children under 16 the docu-
ment must have been created near the
time of birth or 5 years before the date
of application.

(2) Life, health, or other insurance
record showing a U.S. place of birth that
was created at least 5 years before the ini-
tial application date that indicates a U.S.
place of birth. Life or health insurance
records may show biographical infor-
mation for the person including place
of birth; the record can be used to es-
tablish U.S. citizenship when it shows
a U.S. place of birth.

(d) Fourth level evidence of citicenship.
Fourth level evidence of citizenship is
documentary evidence of the lowest re-
liability. Fourth level evidence should
only be used in the rarest of cir-
cumstances. This level of evidence is
used only when primary evidence is un-
available, both secondary and third
level evidence do not exist or cannot be
obtained within the State’s reasonable
opportunity period, and the applicant
alleges a U.S. place of birth. In addi-
tion, a second document establishing
identity must be presented as described
in paragraph (e) of this section.

(1) Federal or State census record show-
ing U.S. citizenship or a U.S. place of
birth. (Generally for persons born 1900
through 1950.) The census record must
also show the applicant’s age. NOTE:
Census records from 1900 through 1950
contain certain citizenship informa-
tion. To secure this information the
applicant, recipient or State should

42 CFR Ch. IV (10-1-06 Edition)

complete a Form BC-600, Application
for Search of Census Records for Proof
of Age. Add in the remarks portion
“U.S. citizenship data requested.” Also
add that the purpose is for Medicaid
eligibility. This form requires a fee.

(2) One of the following documents that
show a U.S. place of birth and was cre-
ated at least 5 years before the application
for Medicaid. This document must be
one of the following and show a U.S.
place of birth:

(i) Seneca Indian tribal census.

(ii) Bureau of Indian Affairs tribal
census records of the Navajo Indians.

(iii) U.S. State Vital Statistics offi-
cial notification of birth registration.

(iv) An amended U.S. public birth
record that is amended more than 5
years after the person’s birth

(v) Statement signed by the physi-
cian or midwife who was in attendance
at the time of birth.

(3) Institutional admission papers from
a nursing facility, skilled care facility or
other institution. Admission papers gen-
erally show biographical information
for the person including place of birth;
the record can be used to establish U.S.
citizenship when it shows a U.S. place
of birth.

(4) Medical (clinic, doctor, or hospital)
record created at least 5 years before the
initial application date that indicates a
U.S. place of birth. (For children under
16 the document must have been cre-
ated near the time of birth or 5 years
before the date of application.) Medical
records generally show biographical in-
formation for the person including
place of birth; the record can be used to
establish U.S. citizenship when it
shows a U.S. place of birth. NOTE: An
immunization record is not considered
a medical record for purposes of estab-
lishing U.S. citizenship. NOTE: For chil-
dren under 16 the document must have
been created near the time of birth or
5 years.

(b) Written affidavit. Affidavits should
ONLY be used in rare circumstances. If
the documentation requirement needs
to be met through affidavits, the fol-
lowing rules apply:

(1) There must be at least two affida-
vits by two individuals who have per-
sonal knowledge of the event(s) estab-
lishing the applicant’s or recipient’s
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claim of citizenship (the two affidavits
could be combined in a joint affidavit).

(ii) At least one of the individuals
making the affidavit cannot be related
to the applicant or recipient. Neither
of the two individuals can be the appli-
cant or recipient.

(iii) In order for the affidavit to be
acceptable the persons making them
must be able to provide proof of their
own citizenship and identity.

(iv) If the individual(s) making the
affidavit has (have) information which
explains why documentary evidence es-
tablishing the applicant’s claim or citi-
zenship does not exist or cannot be
readily obtained, the affidavit should
contain this information as well.

(v) The State must obtain a separate
affidavit from the applicant/recipient
or other knowledgeable individual
(guardian or representative) explaining
why the evidence does not exist or can-
not be obtained.

(vi) The affidavits must be signed
under penalty of perjury.

(e) Evidence of identity. The following
documents may be accepted as proof of
identity and must accompany a docu-
ment establishing citizenship from the
groups of documentary evidence of citi-
zenship in the groups in paragraphs (b)
through (d) of this section.

(1) A driver’s license issued by a State
or Territory either with a photograph of
the individual or other identifying infor-
mation such as mame, age, Sexr, race,
height, weight, or eye color.

(2) School identification card with a
photograph of the individual.

(3) U.S. military card or draft record.

(4) Identification card issued by the
Federal, State, or local government with
the same information included on driver’s
licenses.

(5) Military dependent’s identification
card.

(6) Native American Tribal document.

(7 U.S. Coast Guard Merchant Mariner
card.

(8) Identity documents described in 8
CFR 274a.2(b)(1)(v)(B)(1).

(1) Driver’s license issued by State or
Territory either with a photograph of
the individual or other identifying in-
formation of the individual such as
name, age, sex, race, height, weight or
eye color.
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(ii) School identification card with a
photograph of the individual.

(iii) U.S. military card or draft
record.

(iv) Identification card issued by the
Federal, State, or local government
with the same information included on
driver’s licenses.

(v) Military dependent’s identifica-
tion card.

(vi) Native American Tribal docu-
ment.

(vii) U.S. Coast Guard Merchant Mar-
iner card.

NOTE TO PARAGRAPH (E)(8): Exception:
Do not accept a voter’s registration
card or Canadian driver’s license as
listed in 8 CFR 274a.2(b)(1)(v)(B)(1).
CMS does not view these as reliable for
identity.

(9) Certificate of Degree of Indian
Blood, or other U.S. American Indian/
Alaska Native Tribal document with a
photograph or other personal identifying
information relating to the individual.
Acceptable if the document carries a
photograph of the applicant or recipi-
ent, or has other personal identifying
information relating to the individual.

(10) At State option, a State may use
a cross match with a Federal or State
governmental, public assistance, law
enforcement or corrections agency’s
data system to establish identity if the
agency establishes and certifies true
identity of individuals. Such agencies
may include food stamps, child sup-
port, corrections, including juvenile
detention, motor vehicle, or child pro-
tective services. The State Medicaid
Agency is still responsible for assuring
the accuracy of the identity determina-
tion.

(f) Special identity rules for children.
For children under 16, school records
may include nursery or daycare
records. If none of the above documents
in the preceding groups are available,
an affidavit may be used. An affidavit
is only acceptable if it is signed under
penalty of perjury by a parent or
guardian stating the date and place of
the birth of the child and cannot be
used if an affidavit for citizenship was
provided.

(g) Special populations needing assist-
ance. States must assist individuals to
secure satisfactory documentary evi-
dence of citizenship when because of
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incapacity of mind or body the indi-
vidual would be unable to comply with
the requirement to present satisfactory
documentary evidence of citizenship in
a timely manner and the individual
lacks a representative to assist him or
her.

(h) Documentary evidence.

(1) All documents must be either
originals or copies certified by the
issuing agency. Copies or notarized
copies may not be accepted.

(2) States must maintain copies of
citizenship and identification docu-
ments in the case record or electronic
data base and make these copies avail-
able for compliance audits.

(3) States may permit applicants and
recipients to submit such documentary
evidence without appearing in person
at a Medicaid office. States may accept
original documents in person, by mail,
or by a guardian or authorized rep-
resentative.

(4) If documents are determined to be
inconsistent with pre-existing informa-
tion, are counterfeit, or altered, States
should investigate for potential fraud
and abuse, including but not limited
to, referral to the appropriate State
and Federal law enforcement agencies.

(5) Presentation of documentary evi-
dence of citizenship is a one time activ-
ity; once a person’s citizenship is docu-
mented and recorded in a State data-
base, subsequent changes in eligibility
should not require repeating the docu-
mentation of citizenship unless later
evidence raises a question of the per-
son’s citizenship. The State need only
check its databases to verify that the
individual already established citizen-
ship.

(6) CMS requires that as a check
against fraud, using currently avail-
able automated capabilities, States
will conduct a match of the applicant’s
name against the corresponding Social
Security number that was provided. In
addition, in cooperation with other
agencies of the Federal government,
CMS encourages States to use auto-
mated capabilities to verify citizenship
and identity of Medicaid applicants.
Automated capabilities may fall within
the computer matching provisions of
the Privacy Act of 1974, and CMS will
explore any implementation issues
that may arise with respect to those

42 CFR Ch. IV (10-1-06 Edition)

requirements. When these capabilities
become available, States will be re-
quired to match files for individuals
who used third or fourth tier docu-
ments to verify citizenship and docu-
ments to verify identity, and CMS will
make available to States necessary in-
formation in this regard. States must
ensure that all case records within this
category will be so identified and made
available to conduct these automated
matches. CMS may also require States
to match files for individuals who used
first or second level documents to
verify citizenship as well. CMS may
provide further guidance to States with
respect to actions required in a case of
a negative match.

(i) Record retention. The State must
retain documents in accordance with 45
CFR 74.53.

(j) Reasonable opportunity to present
satisfactory documentary evidence of citi-
czenship. States must give an applicant
or recipient a reasonable opportunity
to submit satisfactory documentary
evidence of citizenship before taking
action affecting the individual’s eligi-
bility for Medicaid. The time States
give for submitting documentation of
citizenship should be consistent with
the time allowed to submit documenta-
tion to establish other facets of eligi-
bility for which documentation is re-
quested. (See §435.930 and §435.911 of
this chapter.)

[71 FR 39226, July 12, 2006]
§436.408 [Reserved]

Subpart F—Categorical Require-
ments for Medicaid Eligibility

§436.500 Scope.

This subpart prescribes categorical
requirements for determining the eligi-
bility of both categorically needy and
medically needy individuals specified
in subparts B, C, and D of this part.

DEPENDENCY

§436.510 Determination
ency.

For families with dependent children
who are not receiving AFDC, the agen-
cy must use the definitions and proce-
dures used under the State’s AFDC
plan to determine whether—

of depend-
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