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(B) The enrollee may be required to 
pay the cost of services furnished while 
the appeal is pending, if the final deci-
sion is adverse to the enrollee. 

(vii) Any appeal rights that the State 
chooses to make available to providers 
to challenge the failure of the organi-
zation to cover a service. 

(2) Advance directives, as set forth in 
§ 438.6(i)(2). 

(3) Additional information that is 
available upon request, including the 
following: 

(i) Information on the structure and 
operation of the MCO or PIHP. 

(ii) Physician incentive plans as set 
forth in § 438.6(h) of this chapter. 

(h) Specific information for PAHPs. The 
State, its contracted representative, or 
the PAHP must provide the following 
information to their enrollees: 

(1) The right to a State fair hearing, 
including the following: 

(i) The right to a hearing. 
(ii) The method for obtaining a hear-

ing. 
(iii) The rules that govern represen-

tation. 
(2) Advance directives, as set forth in 

§ 438.6(i)(2), to the extent that the 
PAHP includes any of the providers 
listed in § 489.102(a) of this chapter. 

(3) Upon request, physician incentive 
plans as set forth in § 438.6(h). 

(i) Special rules: States with mandatory 
enrollment under State plan authority— 
(1) Basic rule. If the State plan provides 
for mandatory enrollment under 
§ 438.50, the State or its contracted rep-
resentative must provide information 
on MCOs and PCCMs (as specified in 
paragraph (i)(3) of this section), either 
directly or through the MCO or PCCM. 

(2) When and how the information must 
be furnished. The information must be 
furnished as follows: 

(i) For potential enrollees, within the 
timeframe specified in § 438.10(e)(1). 

(ii) For enrollees, annually and upon 
request. 

(iii) In a comparative, chart-like for-
mat. 

(3) Required information. Some of the 
information is the same as the infor-
mation required for potential enrollees 
under paragraph (e) of this section and 
for enrollees under paragraph (f) of this 
section. However, all of the informa-
tion in this paragraph is subject to the 

timeframe and format requirements of 
paragraph (i)(2) of this section, and in-
cludes the following for each con-
tracting MCO or PCCM in the potential 
enrollees and enrollee’s service area: 

(i) The MCO’s or PCCM’s service 
area. 

(ii) The benefits covered under the 
contract. 

(iii) Any cost sharing imposed by the 
MCO or PCCM. 

(iv) To the extent available, quality 
and performance indicators, including 
enrollee satisfaction. 

[67 FR 41095, June 14, 2002; 67 FR 65505, Oct. 
25, 2002] 

§ 438.12 Provider discrimination pro-
hibited. 

(a) General rules. (1) An MCO, PIHP, 
or PAHP may not discriminate for the 
participation, reimbursement, or in-
demnification of any provider who is 
acting within the scope of his or her li-
cense or certification under applicable 
State law, solely on the basis of that li-
cense or certification. If an MCO, 
PIHP, or PAHP declines to include in-
dividual or groups of providers in its 
network, it must give the affected pro-
viders written notice of the reason for 
its decision. 

(2) In all contracts with health care 
professionals, an MCO, PIHP, or PAHP 
must comply with the requirements 
specified in § 438.214. 

(b) Construction. Paragraph (a) of this 
section may not be construed to— 

(1) Require the MCO, PIHP, or PAHP 
to contract with providers beyond the 
number necessary to meet the needs of 
its enrollees; 

(2) Preclude the MCO, PIHP, or 
PAHP from using different reimburse-
ment amounts for different specialties 
or for different practitioners in the 
same specialty; or 

(3) Preclude the MCO, PIHP, or 
PAHP from establishing measures that 
are designed to maintain quality of 
services and control costs and are con-
sistent with its responsibilities to en-
rollees. 

Subpart B—State Responsibilities 
§ 438.50 State Plan requirements. 

(a) General rule. A State plan that re-
quires Medicaid recipients to enroll in 
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