§93.509

§93.509 Computation of time.

(a) In computing any period of time
under this part for filing and service or
for responding to an order issued by
the ALJ, the computation begins with
the day following the act or event, and
includes the last day of the period un-
less that day is a Saturday, Sunday, or
legal holiday observed by the Federal
government, in which case it includes
the next business day.

(b) When the period of time allowed
is less than 7 days, intermediate Satur-
days, Sundays, and legal holidays ob-
served by the Federal government
must be excluded from the computa-
tion.

(c) Where a document has been filed
by placing it in the mail, an additional
5 days must be added to the time per-
mitted for any response. This para-
graph does not apply to a respondent’s
request for hearing under §93.501.

(d) Except for the respondent’s re-
quest for a hearing, the ALJ may mod-
ify the time for the filing of any docu-
ment or paper required or authorized
under the rules in this part to be filed
for good cause shown. When time per-
mits, notice of a party’s request for ex-
tension of the time and an opportunity
to respond must be provided to the
other party.

§93.510 Filing motions.

(a) Parties must file all motions and
requests for an order or ruling with the
ALJ, serve them on the other party,
state the nature of the relief requested,
provide the legal authority relied upon,
and state the facts alleged.

(b) All motions must be in writing
except for those made during a pre-
hearing conference or at the hearing.

(c) Within 10 days after being served
with a motion, or other time as set by
the ALJ, a party may file a response to
the motion. The moving party may not
file a reply to the responsive pleading
unless allowed by the ALJ.

(d) The ALJ may not grant a motion
before the time for filing a response
has expired, except with the parties’
consent or after a hearing on the mo-
tion. However, the ALJ may overrule
or deny any motion without awaiting a
response.

(e) The ALJ must make a reasonable
effort to dispose of all motions prompt-
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ly, and, whenever possible, dispose of
all outstanding motions before the
hearing.

§93.511 Prehearing conferences.

(a) The ALJ must schedule an initial
prehearing conference with the parties
within 30 days of the DAB Chair’s as-
signment of the case.

(b) The ALJ may use the initial pre-
hearing conference to discuss—

(1) Identification and simplification
of the issues, specification of disputes
of fact and their materiality to the ORI
findings of research misconduct and
any HHS administrative actions, and
amendments to the pleadings, includ-
ing any need for a more definite state-
ment;

(2) Stipulations and admissions of
fact including the contents, relevancy,
and authenticity of documents;

(3) Respondent’s waiver of an admin-
istrative hearing, if any, and submis-
sion of the case on the basis of the ad-
ministrative record as provided in
§93.503(d);

(4) Identification of legal issues and
any need for briefing before the hear-
1ng;

(5) Identification of evidence, plead-
ings, and other materials, if any, that
the parties should exchange before the
hearing;

(6) Identification of the parties’ wit-
nesses, the general nature of their tes-
timony, and the limitation on the
number of witnesses and the scope of
their testimony;

(7) Scheduling dates such as the fil-
ing of briefs on legal issues identified
in the charge letter or the respondent’s
request for hearing, the exchange of
witness lists, witness statements, pro-
posed exhibits, requests for the produc-
tion of documents, and objections to
proposed witnesses and documents;

(8) Scheduling the time, place, and
anticipated length of the hearing; and

(9) Other matters that may encour-
age the fair, just, and prompt disposi-
tion of the proceedings.

(c) The ALJ may schedule additional
prehearing conferences as appropriate,
upon reasonable notice to or request of
the parties.

(d) All prehearing conferences will be
audio-taped with copies provided to the
parties upon request.
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(e) Whenever possible, the ALJ must
memorialize in writing any oral rulings
within 10 days after the prehearing
conference.

(f) By 15 days before the scheduled
hearing date, the ALJ must hold a
final prehearing conference to resolve
to the maximum extent possible all
outstanding issues about evidence, wit-
nesses, stipulations, motions and all
other matters that may encourage the
fair, just, and prompt disposition of the
proceedings.

§93.512 Discovery.

(a) Request to provide documents. A
party may only request another party
to produce documents or other tangible
items for inspection and copying that
are relevant and material to the issues
identified in the charge letter and in
the respondent’s request for hearing.

(b) Meaning of documents. For pur-
poses of this subpart, the term docu-
ments includes information, reports,
answers, records, accounts, papers, tan-
gible items, and other data and docu-
mentary evidence. This subpart does
not require the creation of any docu-
ment. However, requested data stored
in an electronic data storage system
must be produced in a form reasonably
accessible to the requesting party.

(c) Nondisclosable items. This section
does not authorize the disclosure of—

(1) Interview reports or statements
obtained by any party, or on behalf of
any party, of persons whom the party
will not call as witness in its case-in-
chief;

(2) Analyses and summaries prepared
in conjunction with the inquiry, inves-
tigation, ORI oversight review, or liti-
gation of the case; or

(3) Any privileged documents, includ-
ing but not limited to those protected
by the attorney-client privilege, attor-
ney-work product doctrine, or Federal
law or regulation.

(d) Responses to a discovery request.
Within 30 days of receiving a request
for the production of documents, a
party must either fully respond to the
request, submit a written objection to
the discovery request, or seek a protec-
tive order from the ALJ. If a party ob-
jects to a request for the production of
documents, the party must identify
each document or item subject to the
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scope of the request and state the basis
of the objection for each document, or
any part that the party does not
produce.

(1) Within 30 days of receiving any
objections, the party seeking produc-
tion may file a motion to compel the
production of the requested documents.

(2) The ALJ may order a party to
produce the requested documents for in
camera inspection to evaluate the mer-
its of a motion to compel or for a pro-
tective order.

(3) The ALJ must compel the produc-
tion of a requested document and deny
a motion for a protective order, unless
the requested document is—

(i) Not relevant or material to the
issues identified in the charge letter or
the respondent’s request for hearing;

(ii) Unduly costly or burdensome to
produce;

(iii) Likely to unduly delay the pro-
ceeding or substantially prejudice a
party;

(iv) Privileged, including but not lim-
ited to documents protected by the at-
torney-client privilege, attorney-work
product doctrine, or Federal law or reg-
ulation; or

(v) Collateral to issues to be decided
at the hearing.

(4) If any part of a document is pro-
tected from disclosure under paragraph
(d)(3) of this section, the ALJ must re-
dact the protected portion of a docu-
ment before giving it to the requesting
party.

(5) The party seeking discovery has
the burden of showing that the ALJ
should allow it.

(e) Refusal to produce items. If a party
refuses to provide requested documents
when ordered by the ALJ, the ALJ may
take corrective action, including but
not limited to, ordering the noncompli-
ant party to submit written answers
under oath to written interrogatories
posed by the other party or taking any
of the actions at §93.515.

§93.513 Submission of witness lists,
witness statements, and exhibits.

(a) By 60 days before the scheduled
hearing date, each party must give the
ALJ a list of witnesses to be offered
during the hearing and a statement de-
scribing the substance of their pro-
posed testimony, copies of any prior
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