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abstractor, or of an attorney, based upon 
such company’s abstractor’s or attorney’s 
examination of those instruments which are 
shown by the tract indexes in the county of-
fice of record as affecting the lands described 
in said request, setting forth the name of 
any person disclosed by said instruments to 
have an interest in said lands under any 
unpatented mining claim heretofore located, 
together with the address of such person if 
such address is disclosed by such instru-
ments of record. ‘‘Tract indexes’’ as used 
herein shall mean those indexes, if any, as to 
surveyed lands identifying instruments as af-
fecting a particular legal subdivision of the 
public land surveys, and as to unsurveyed 
lands identifying instruments as affecting a 
particular probable legal subdivision accord-
ing to a projected extension of the public 
land surveys. 

(b) This part of the Act requires the 
filing of an affidavit which may be 
made by any person or persons over 
twenty-one years of age who have ex-
amined the lands. It must show wheth-
er any person or persons were ‘‘in ac-
tual possession of or engaged in the 
working of such lands (the lands de-
scribed in the request for publication of 
notice) or any part thereof’’ and, if 
they were, the name and address of 
each such person must be given if it 
can be learned by reasonable inquiry 
and if it cannot be so learned, the affi-
davit must show in detail what inquiry 
or inquiries were made to obtain each 
such name and address. No definition 
of the terms ‘‘in actual possession’’ or 
‘‘engaged in the working of said lands’’ 
will be attempted here, but the affida-
vits should recite what evidences of oc-
cupancy or workings were found. The 
request for publication must also be ac-
companied by a certificate executed as 
provided in the third paragraph of sec-
tion 5(a) and containing the informa-
tion required by that paragraph to be 
furnished. If there are no tract indexes, 
as defined in the Act, in the county of-
fice of record affecting the lands de-
scribed in the request for publication, a 
certificate executed as provided in the 
said third paragraph of section 5(a) to 
that effect must be furnished. 

§ 3712.2–3 Contents of published no-
tice. 

Section 5(a) of the Act specifies in 
detail what the published notice shall 
contain, as follows: 

Such notice shall describe the lands cov-
ered by such request, as provided heretofore, 
and shall notify whomever it may concern 
that if any person claiming or asserting 
under, or by virtue of, any unpatented min-
ing claim heretofore located, rights as to 
such lands or any part thereof, shall fail to 
file in the office where such request for pub-
lication was filed (which office shall be speci-
fied in such notice) and within one hundred 
and fifty days from the date of the first pub-
lication of such notice (which date shall be 
specified in such notice), a verified state-
ment which shall set forth, as to such 
unpatented mining claim— 

(1) The date of location; 
(2) The book and page of recordation of the 

notice or certificate of location; 
(3) The section or sections of the public 

land surveys which embrace such mining 
claims; or if such lands are unsurveyed, ei-
ther the section or sections which would 
probably embrace such mining claim when 
the public land surveys are extended to such 
lands or a tie by courses and distances to an 
approved United States mineral monument; 

(4) Whether such claimant is a locator or 
purchaser under such location; and 

(5) The name and address of such claimant 
and names and addresses so far as known to 
the claimant of any other person or persons 
claiming any interest or interests in or 
under such unpatented mining claim: such 
failure shall be conclusively deemed (i) to 
constitute a waiver and relinquishment by 
such mining claimant of any right, title or 
interest under such mining claim contrary 
to or in conflict with the limitations or re-
strictions specified in section 4 of this Act as 
to hereafter located unpatented mining 
claims, and (ii) to constitute a consent by 
such mining claimant that such mining 
claim, prior to issuance of patent therefor, 
shall be subject to the limitations and re-
strictions specified in section 4 of this Act as 
to hereafter located unpatented mining 
claims, and (iii) to preclude thereafter, prior 
to issuance of patent, any assertion by such 
mining claimant of any right or title to or 
interest in or under such mining claim con-
trary to or in conflict with the limitations 
or restrictions specified in section 4 of this 
Act as to hereafter located unpatented min-
ing claims. 

§ 3712.2–4 Publication. 
If the request for publication and the 

accompanying papers conform to the 
requirements of the Act, the Author-
ized officer or the Director, as may be 
appropriate, at the expense of the re-
questing department or agency, shall 
cause notice to mining claimants to be 
published in a newspaper having gen-
eral circulation in the county in which 
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the lands involved are situated. If the 
notice is published in a daily news-
paper it shall be published in the 
Wednesday issue for nine consecutive 
weeks, if in a weekly paper, in nine 
consecutive issues, or if in a semi- 
weekly or tri-weekly paper, in the 
issue of the same day of each week for 
nine consecutive weeks. 

§ 3712.2–5 Proof of publication. 
After the period of newspaper publi-

cation has expired, the department or 
agency requesting the publication shall 
obtain from the office of the newspaper 
or publication a sworn statement that 
the notice was published at the time 
and in accordance with the require-
ments under the regulations of this 
part, and shall file such sworn state-
ment in the office where the Request 
for Publication was filed. 

§ 3712.2–6 Service of notice. 
The last paragraph of section 5(a) of 

the Act provides with respect to serv-
ice of the notice by personal delivery 
or by registered mail, as follows: 

Within fifteen days after the date of first 
publication of such notice, the department 
or agency requesting such publication (1) 
shall cause a copy of such notice to be per-
sonally delivered to or to be mailed by reg-
istered mail addressed to each person in pos-
session or engaged in the working of the land 
whose name and address is shown by an affi-
davit filed as aforesaid, and to each person 
who may have filed, as to any lands de-
scribed in said notice, a request for notices, 
as provided in subsection (d) of this section 
5, and shall cause a copy of such notice to be 
mailed by registered mail to each person 
whose name and address is set forth in the 
title or abstract company’s or title abstrac-
tor’s or attorney’s certificate filed as afore-
said, as having an interest in the lands de-
scribed in said notice under any unpatented 
mining claim heretofore located, such notice 
to be directed to such person’s address as set 
forth in such certificate; and (2) shall file in 
the office where said request for publication 
was filed an affidavit showing that copies 
have been so delivered or mailed. 

§ 3712.2–7 Service of copies; failure to 
comply. 

If the department or agency request-
ing publication under these regulations 
shall fail to comply with the require-
ments of section 5(a) of the Act as to 
the personal delivery or mailing of a 

copy of the published notice to any per-
son, the publication of such notice 
shall be deemed wholly ineffectual as 
to that person or as to the rights as-
serted by that person and the failure of 
that person to file a verified statement, 
as provided in such notice shall in no 
manner affect, diminish, prejudice or 
bar any rights of that person. 

§ 3712.3 Failure of claimant to file 
verified statement. 

If any claimant under any 
unpatented mining claim located prior 
to July 23, 1955, which embraces any of 
the lands described in any notice pub-
lished in accordance with the regula-
tions in this part shall fail to file a 
verified statement, as specified in such 
published notice (See § 3712.2–4), within 
one hundred and fifty days from the 
date of the first publication of such no-
tice, such failure shall be conclusively 
deemed except as otherwise provided in 
§ 3712.2–7. 

(a) To constitute a waiver and relin-
quishment by such mining claimant of 
any right, title or interest under such 
mining claim contrary to or in conflict 
with the limitations or restrictions 
specified in section 4 of the Act as to 
unpatented mining claims located after 
its enactment. 

(b) To constitute a consent by such 
mining claimant that such mining 
claim, prior to issuance of patent 
therefor, be subject to the limitations 
and restrictions specified in section 4 
of the Act as to unpatented mining 
claims located after its enactment. 

(c) To preclude thereafter prior to 
the issuance of patent any assertion by 
such mining claimant of any right or 
title to or interest in or under such 
mining claim contrary to or in conflict 
with the limitations or restrictions 
specified in section 4 of the Act as to 
unpatented mining claims located after 
its enactment. 

Subpart 3713—Hearings 

SOURCE: 35 FR 9734, June 13, 1970, unless 
otherwise noted. 

§ 3713.1 Hearing procedures. 
The procedures with respect to notice 

of such a hearing and the conduct 
thereof, and in respect to appeals, shall 
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