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witness may be required to attend a 
deposition or hearing at a place not 
more than 100 miles from the place of 
service. 

(b) Application for subpoena. Where 
the file has not yet been transmitted to 
the administrative law judge, the ap-
plication for a subpoena may be filed in 
the office of the officer who made the 
decision appealed from, or in the office 
of the Bureau of Land Management in 
which the complaint was filed, in 
which cases such offices will forward 
the application to the examiner. 

(c) Fees payable to witnesses. (1) Wit-
nesses subpoenaed by any party shall 
be paid the same fees and mileage as 
are paid for like service in the District 
Courts of the United States. The wit-
ness fees and mileage shall be paid by 
the party at whose instance the wit-
ness appears. 

(2) Any witness who attends any 
hearing or the taking of any deposition 
at the request of any party to the con-
troversy without having been subpoe-
naed to do so shall be entitled to the 
same mileage and attendance fees, to 
be paid by such party, to which he 
would have been entitled if he had been 
first duly subpoenaed as a witness on 
behalf of such party. This paragraph 
does not apply to Government employ-
ees who are called as witnesses by the 
Government. 

§ 4.27 Standards of conduct. 
(a) Inquiries. All inquiries with re-

spect to any matter pending before the 
Office of Hearings and Appeals shall be 
directed to the Director, the Chief Ad-
ministrative Law Judge, or the Chair-
man of the appropriate Board. 

(b) Ex parte communication—(1) Prohi-
bition. Except to the extent required for 
the disposition of ex parte matters as 
authorized by law, there shall be no 
communication concerning the merits 
of a proceeding between any party to 
the proceeding or any person interested 
in the proceeding or any representative 
of a party or interested person and any 
Office personnel involved or who may 
reasonably be expected to become in-
volved in the decisionmaking process 
on that proceeding, unless the commu-
nication, if oral, is made in the pres-
ence of all other parties or their rep-
resentatives, or, if written, is furnished 

to all other parties. Proceedings in-
clude cases pending before the Office, 
rulemakings amending this Part 4 that 
might affect a pending case, requests 
for reconsideration or review by the Di-
rector, and any other related action 
pending before the Office. The terms 
‘‘interested person’’ and ‘‘person inter-
ested in the proceeding’’ include any 
individual or other person with an in-
terest in the agency proceeding that is 
greater than the interest that the pub-
lic as a whole may have. This regula-
tion does not prohibit communications 
concerning case status or advice con-
cerning compliance with procedural re-
quirements unless the area of inquiry 
is in fact an area of controversy in the 
proceeding. Any oral communication 
made in violation of this regulation 
shall be reduced to writing in a memo-
randum to the file by the person re-
ceiving the communication and shall 
be included in the record. Any written 
communication made in violation of 
this regulation shall be included in the 
record. In proceedings other than infor-
mal rulemakings copies of the memo-
randum or communication shall be pro-
vided to all parties, who shall be given 
an opportunity to respond in writing. 

(2) Sanctions. The administrative law 
judge, board, or Director who has re-
sponsibility for the matter with re-
spect to which a prohibited commu-
nication has been knowingly made may 
impose appropriate sanctions on the of-
fending person or persons, which may 
include requiring an offending party to 
show cause why its claim, motion, or 
interest should not be dismissed, de-
nied, or otherwise adversely affected; 
disciplining offending Office personnel 
pursuant to the Department’s stand-
ards of conduct (43 CFR part 20); and 
invoking such sanctions against other 
offending persons as may be appro-
priate under the circumstances. 

(c) Disqualification. (1) An Office of 
Hearings and Appeals deciding official 
must withdraw from a case if cir-
cumstances exist that would disqualify 
a judge in such circumstances under 
the recognized canons of judicial eth-
ics. 
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(2) A party may file a motion seeking 
the disqualification of a deciding offi-
cial, setting forth in detail the cir-
cumstances that the party believes re-
quire disqualification. Any supporting 
facts must be established by affidavit 
or other sufficient evidence. A copy of 
the motion should be sent to the Direc-
tor. 

(3) The head of the appropriate unit 
within the Office or the Director may 
decide whether disqualification is re-
quired if the deciding official does not 
withdraw under paragraph (c)(1) of this 
section or in response to a motion 
under paragraph (c)(2) of this section. 

(4) For purposes of this section, ‘‘de-
ciding official’’ includes an attorney 
decision maker or Indian probate judge 
as defined in § 4.201, an administrative 
law judge, an administrative judge, or 
a member of any Board. 

[36 FR 7186, Apr. 15, 1971, as amended at 50 
FR 43705, Oct. 29, 1985; 53 FR 49660, Dec. 9, 
1988; 70 FR 11812, Mar. 9, 2005] 

§ 4.28 Interlocutory appeals. 

There shall be no interlocutory ap-
peal from a ruling of an administrative 
law judge unless permission is first ob-
tained from an Appeals Board and an 
administrative law judge has certified 
the interlocutory ruling or abused his 
discretion in refusing a request to so 
certify. Permission will not be granted 
except upon a showing that the ruling 
complained of involves a controlling 
question of law and that an immediate 
appeal therefrom may materially ad-
vance the final decision. An interlocu-
tory appeal shall not operate to sus-
pend the hearing unless otherwise or-
dered by the Board. 

§ 4.29 Remands from courts. 

Whenever any matter is remanded 
from any court for further proceedings, 
and to the extent the court’s directive 
and time limitations will permit, the 
parties shall be allowed an opportunity 
to submit to the appropriate Appeals 
Board, a report recommending proce-
dures to be followed in order to comply 
with the court’s order. The Board will 
review the reports and enter special or-
ders governing the handling of matters 
remanded to it for further proceedings 
by any court. 

§ 4.30 Information required by forms. 

Whenever a regulation of the Office 
of Hearing and Appeals requires a form 
approved or prescribed by the Director, 
the Director may in that form require 
the submission of any information 
which he considers to be necessary for 
the effective administration of that 
regulation. 

§ 4.31 Request for limiting disclosure 
of confidential information. 

(a) If any person submitting a docu-
ment in a proceeding under this part 
claims that some or all of the informa-
tion contained in that document is ex-
empt from the mandatory public dis-
closure requirements of the Freedom of 
Information Act (5 U.S.C. 552), is infor-
mation referred to in section 1905 of 
title 18 of the United States Code (dis-
closure of confidential information), or 
is otherwise exempt by law from public 
disclosure, the person: 

(1) Must indicate in the document 
that it is exempt, or contains informa-
tion which is exempt, from disclosure; 

(2) Must request the presiding officer 
or appeals board not to disclose such 
information except to the parties to 
the proceeding under the conditions 
provided in paragraphs (b) and (c) of 
this section, and must serve the re-
quest upon the parties to the pro-
ceeding. The request shall include the 
following items: 

(i) A copy of the document from 
which has been deleted the information 
for which the person requests non-
disclosure; if it is not practicable to 
submit such copy of the document be-
cause deletion of the information 
would render the document unintelli-
gible, a description of the document 
may be substituted; 

(ii) A statement specifying why the 
information is confidential, if the in-
formation for which nondisclosure is 
requested is claimed to come within 
the exception in 5 U.S.C. 552(b)(4) for 
trade secrets and commercial or finan-
cial information: 

(iii) A statement specifying the jus-
tification for nondisclosure, if the in-
formation for which nondisclosure is 
requested is not within the exception 
in 5 U.S.C. 552(b)(4). 
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