
274 

45 CFR Ch. XIII (10–1–06 Edition) § 1355.35 

the services delivery system including, 
at a minimum, tribal representatives, 
consumers, service providers, foster 
care providers, the juvenile court, and 
other public and private child and fam-
ily serving agencies (45 CFR 
1357.15(l)(4)); 

(ii) The agency develops, in consulta-
tion with these or similar representa-
tives, annual reports of progress and 
services delivered pursuant to the 
CFSP (45 CFR 1357.16(a)); 

(iii) There is evidence that the agen-
cy’s goals and objectives included in 
the CFSP reflect consideration of the 
major concerns of stakeholders con-
sulted in developing the plan and on an 
ongoing basis (45 CFR 1357.15(m)); and 

(iv) There is evidence that the 
State’s services under the plan are co-
ordinated with services or benefits 
under other Federal or federally-as-
sisted programs serving the same popu-
lations to achieve the goals and objec-
tives in the plan (45 CFR 1357.15(m)). 

(7) Foster and adoptive parent licens-
ing, recruitment and retention: 

(i) The State has established and 
maintains standards for foster family 
homes and child care institutions 
which are reasonably in accord with 
recommended standards of national or-
ganizations concerned with standards 
for such institutions or homes (section 
471(a)(10) of the Act); 

(ii) The standards so established are 
applied by the State to every licensed 
or approved foster family home or 
child care institution receiving funds 
under title IV-E or IV-B of the Act 
(section 471(a)(10) of the Act); 

(iii) The State complies with the 
safety requirements for foster care and 
adoptive placements in accordance 
with sections 471(a)(16), 471(a)(20) and 
475(1) of the Act and 45 CFR 1356.30; 

(iv) The State has in place an identi-
fiable process for assuring the diligent 
recruitment of potential foster and 
adoptive families that reflect the eth-
nic and racial diversity of children in 
the State for whom foster and adoptive 
homes are needed (section 422(b)(9) of 
the Act); and, 

(v) The State has developed and im-
plemented plans for the effective use of 
cross-jurisdictional resources to facili-
tate timely adoptive or permanent 

placements for waiting children (sec-
tion 422(b)(12) of the Act). 

(d) Availability of review instruments. 
ACF will make available to the States 
copies of the review instruments, 
which will contain the specific stand-
ards to be used to determine substan-
tial conformity, on an ongoing basis, 
whenever significant revisions to the 
instruments are made. 

[65 FR 4078, Jan. 25, 2000, as amended at 66 
FR 58675, Nov. 23, 2001] 

§ 1355.35 Program improvement plans. 

(a) Mandatory program improvement 
plan. (1) States found not to be oper-
ating in substantial conformity shall 
develop a program improvement plan. 
The program improvement plan must: 

(i) Be developed jointly by State and 
Federal staff in consultation with the 
review team; 

(ii) Identify the areas in which the 
State’s program is not in substantial 
conformity; 

(iii)Set forth the goals, the action 
steps required to correct each identi-
fied weakness or deficiency, and dates 
by which each action step is to be com-
pleted in order to improve the specific 
areas; 

(iv) Set forth the amount of progress 
the statewide data will make toward 
meeting the national standards; 

(v) Establish benchmarks that will be 
used to measure the State’s progress in 
implementing the program improve-
ment plan and describe the methods 
that will be used to evaluate progress; 

(vi) Identify how the action steps in 
the plan build on and make progress 
over prior program improvement plans; 

(vii) Identify the technical assistance 
needs and sources of technical assist-
ance, both Federal and non-Federal, 
which will be used to make the nec-
essary improvements identified in the 
program improvement plan. 

(2) In the event that ACF and the 
State cannot reach consensus regard-
ing the content of a program improve-
ment plan or the degree of program or 
data improvement to be achieved, ACF 
retains the final authority to assign 
the contents of the plan and/or the de-
gree of improvement required for suc-
cessful completion of the plan. Under 
such circumstances, ACF will render a 
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written rationale for assigning such 
content or degree of improvement. 

(b) Voluntary program improvement 
plan. States found to be operating in 
substantial conformity may volun-
tarily develop and implement a pro-
gram improvement plan in collabora-
tion with the ACF Regional Office, 
under the following circumstances: 

(1) The State and Regional Office 
agree that there are areas of the 
State’s child and family services pro-
grams in need of improvement which 
can be addressed through the develop-
ment and implementation of a vol-
untary program improvement plan; 

(2) ACF approval of the voluntary 
program improvement plan will not be 
required; and 

(3) No penalty will be assessed for the 
State’s failure to achieve the goals de-
scribed in the voluntary program im-
provement plan. 

(c) Approval of program improvement 
plans. (1) A State determined not to be 
in substantial conformity must submit 
a program improvement plan to ACF 
for approval within 90 calendar days 
from the date the State receives the 
written notification from ACF that it 
is not operating in substantial con-
formity. 

(2) Any program improvement plan 
will be approved by ACF if it meets the 
provisions of paragraph (a) of this sec-
tion. 

(3) If the program improvement plan 
does not meet the provisions of para-
graph (a) of this section, the State will 
have 30 calendar days from the date it 
receives notice from ACF that the plan 
has not been approved to revise and re-
submit the plan for approval. 

(4) If the State does not submit a re-
vised program improvement plan ac-
cording to the provisions of paragraph 
(c)(3) of this section or if the plan does 
not meet the provisions of paragraph 
(a) of this section, withholding of funds 
pursuant to the provisions of § 1355.36 of 
this part will begin. 

(d) Duration of program improvement 
plans. 

(1) ACF retains the authority to es-
tablish time frames for the program 
improvement plan consistent with the 
seriousness and complexity of the rem-
edies required for any areas determined 

not in substantial conformity, not to 
exceed two years. 

(2) Particularly egregious areas of 
nonconformity impacting child safety 
must receive priority in both the con-
tent and time frames of the program 
improvement plans and must be ad-
dressed in less than two years. 

(3) The Secretary may approve exten-
sions of deadlines in a program im-
provement plan not to exceed one year. 
The circumstances under which re-
quests for extensions will be approved 
are expected to be rare. The State must 
provide compelling documentation of 
the need for such an extension. Re-
quests for extensions must be received 
by ACF at least 60 days prior to the af-
fected completion date. 

(4) States must provide quarterly sta-
tus reports (unless ACF and the State 
agree upon less frequent reports) to 
ACF. Such reports must inform ACF of 
progress in implementing the measures 
of the plan. 

(e) Evaluating program improvement 
plans. Program improvement plans will 
be evaluated jointly by the State agen-
cy and ACF, in collaboration with 
other members of the review team, as 
described in the State’s program im-
provement plan and in accordance with 
the following criteria: 

(1) The methods and information 
used to measure progress must be suffi-
cient to determine when and whether 
the State is operating in substantial 
conformity or has reached the nego-
tiated standard with respect to state-
wide data indicators that failed to 
meet the national standard for that in-
dicator; 

(2) The frequency of evaluating 
progress will be determined jointly by 
the State and Federal team members, 
but no less than annually. Evaluation 
of progress will be performed in con-
junction with the annual updates of 
the State’s CFSP, as described in para-
graph (f) of this section; 

(3) Action steps may be jointly deter-
mined by the State and ACF to be 
achieved prior to projected completion 
dates, and will not require any further 
evaluation at a later date; and 

(4) The State and ACF may jointly 
renegotiate the terms and conditions of 
the program improvement plan as 
needed, provided that: 
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(i) The renegotiated plan is designed 
to correct the areas of the State’s pro-
gram determined not to be in substan-
tial conformity and/or achieve a stand-
ard for the statewide data indicators 
that is acceptable to ACF; 

(ii) The amount of time needed to im-
plement the provisions of the plan does 
not extend beyond three years from the 
date the original program improve-
ment plan was approved; 

(iii) The terms of the renegotiated 
plan are approved by ACF; and 

(iv) The Secretary approves any ex-
tensions beyond the two-year limit. 

(f) Integration of program improvement 
plans with CFSP planning. The elements 
of the program improvement plan must 
be incorporated into the goals and ob-
jectives of the State’s CFSP. Progress 
in implementing the program improve-
ment plan must be included in the an-
nual reviews and progress reports re-
lated to the CFSP required in 45 CFR 
1357.16. 

[65 FR 4080, Jan. 25, 2000, as amended at 66 
FR 58675, Nov. 23, 2001] 

§ 1355.36 Withholding Federal funds 
due to failure to achieve substantial 
conformity or failure to successfully 
complete a program improvement 
plan. 

(a) For the purposes of this section: 
(1) The term ‘‘title IV-B funds’’ refers 

to the State’s combined allocation of 
title IV-B subpart 1 and subpart 2 
funds; and 

(2) The term ‘‘title IV-E funds’’ refers 
to the State’s reimbursement for ad-
ministrative costs for the foster care 
program under title IV-E. 

(b) Determination of the amount of Fed-
eral funds to be withheld. ACF will de-
termine the amount of the State title 
IV-B and IV-E funds to be withheld due 
to a finding that the State is not oper-
ating in substantial conformity, as fol-
lows: 

(1) A State will have the opportunity 
to develop and complete a program im-
provement plan prior to any with-
holding of funds. 

(2) Title IV-B and IV-E funds will not 
be withheld from a State if the deter-
mination of nonconformity was caused 
by the State’s correct use of formal 
written statements of Federal law or 
policy provided the State by DHHS. 

(3) A portion of the State’s title IV- 
B and IV-E funds will be withheld by 
ACF for the year under review and for 
each succeeding year until the State 
either successfully completes a pro-
gram improvement plan or is found to 
be operating in substantial conformity. 

(4) The amount of title IV-B and title 
IV-E funds subject to withholding due 
to a determination that a State is not 
operating in substantial conformity is 
based on a pool of funds defined as fol-
lows: 

(i) The State’s allotment of title IV- 
B funds for each of the years to which 
the withholding applies; and 

(ii) An amount equivalent to 10 per-
cent of the State’s Federal claims for 
title IV-E foster care administrative 
costs for each of the years to which 
withholding applies; 

(5) The amount of funds to be with-
held from the pool in paragraph (b)(4) 
of this section will be computed as fol-
lows: 

(i) Except as provided for in para-
graphs (b)(7) and (b)(8) of this section, 
an amount equivalent to one percent of 
the funds described in paragraph (b)(4) 
of this section for each of the years to 
which withholding applies will be with-
held for each of the seven outcomes 
listed in § 1355.34(b)(1) of this part that 
is determined not to be in substantial 
conformity; and 

(ii) Except as provided for in para-
graphs (b)(7) and (b)(8) of this section, 
an amount equivalent to one percent of 
the funds described in paragraph (b)(4) 
of this section for each of the years to 
which withholding applies will be with-
held for each of the seven systemic fac-
tors listed in § 1355.34(c) of this part 
that is determined not to be in sub-
stantial conformity. 

(6) Except as provided for in para-
graphs (b)(7), (b)(8), and (e)(4) of this 
section, in the event the State is deter-
mined to be in nonconformity on each 
of the seven outcomes and each of the 
seven systemic factors subject to re-
view, the maximum amount of title IV- 
B and title IV-E funds to be withheld 
due to the State’s failure to comply is 
14 percent per year of the funds de-
scribed in paragraph (b)(4) of this sec-
tion for each year. 
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