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standards, demographic and statistical 
information relating to a facility. 

(d) A system shall be permitted to in-
spect and copy information and 
records, subject to a reasonable charge 
to offset duplicating costs. 

(e) The client’s record is the property 
of the Protection and Advocacy Sys-
tem which must protect it from loss, 
damage, tampering, or use by unau-
thorized individuals. The Protection 
and Advocacy System must: 

(1) Keep confidential all information 
contained in a client’s records, which 
includes, but is not limited to, infor-
mation contained in an automated 
data bank. This regulation does not 
limit access by parents or legal guard-
ians of minors unless prohibited by 
State or Federal law, court order or 
the rules of attorney-client privilege; 

(2) Have written policies governing 
access to, storage of, duplication of, 
and release of information from the cli-
ent’s record; and 

(3) Be authorized to keep confidential 
the names and identity of individuals 
who report incidents of abuse and ne-
glect and individuls who furnish infor-
mation that forms the basis for a de-
termination that probable cause exists. 

(f) Access to Facilities and Individ-
uals with Developmental Disabilities— 
A system shall have reasonable unac-
companied access to public and private 
facilities which provide services, sup-
ports, and other assistance for individ-
uals with developmental disabilities in 
the State when necessary to conduct a 
full investigation of an incident of 
abuse or neglect under section 
142(a)(2)(B) of the Act. This authority 
shall include the opportunity: to inter-
view any facility service recipient, em-
ployee, or other person, including the 
person thought to be the victim of such 
abuse, who might be reasonably be-
lieved by the system to have knowl-
edge of the incident under investiga-
tion; and to inspect, view and photo-
graph all areas of the facility’s prem-
ises that might be reasonably believed 
by the system to have been connected 
with the incident under investigation. 

(g) Under section 142(a)(2)(H) of the 
Act, the system and all of its author-
ized agents shall have unaccompanied 
access to all residents of a facility at 
reasonable times, which at a minimum 

shall include normal working hours 
and visiting hours, for the purpose of: 

(1) Providing information and train-
ing on, and referral to, programs ad-
dressing the needs of individuals with 
developmental disabilities, and the 
protection and advocacy services avail-
able from the system, including the 
name, address, and telephone number 
of the system and other information 
and training about individual rights; 
and 

(2) Monitoring compliance with re-
spect to the rights and safety of service 
recipients. 

(h) Unaccompanied access to resi-
dents of a facility shall include the op-
portunity to meet and communicate 
privately with such individuals regu-
larly, both formally and informally, by 
telephone, mail and in person. 

(i) If a system is denied access to fa-
cilities and its programs, individuals 
with developmental disabilities, or 
records covered by the Act it shall be 
provided promptly with a written 
statement of reasons, including, in the 
case of a denial for alleged lack of au-
thorization, the name and address of 
the legal guardian, conservator, or 
other legal representative of an indi-
vidual with developmental disabilities. 

[61 FR 51158, Sept. 30, 1996] 

§ 1386.23 Periodic reports: Protection 
and Advocacy System. 

(a) By January 1 of each year the 
Protection and Advocacy System shall 
submit an Annual Program Perform-
ance Report as required in section 
107(b) of the Act, in a format des-
ignated by the Secretary. 

(b) Financial status reports must be 
submitted by the Protection and Advo-
cacy Agency according to a frequency 
interval specified by the Administra-
tion for Children and Families. In no 
case will such reports be required more 
frequently than quarterly. 

(c) By January 1 of each year, the 
Protection and Advocacy System shall 
submit an Annual Statement of Objec-
tives and Priorities, (SOP) for the com-
ing fiscal year as required under sec-
tion 142(a)(2)(C) of the Act. 
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(1) The SOP is a description and ex-
planation of the priorities and selec-
tion criteria for the system’s indi-
vidual advocacy caseload; systemic ad-
vocacy work and training activities, 
and the outcomes which it strives to 
accomplish. 

(2) Where applicable, the SOP must 
include a description of how the Pro-
tection and Advocacy System operates 
and how it coordinates the Protection 
and Advocacy program for individuals 
with developmental disabilities with 
other Protection and Advocacy (P&A) 
programs administered by the State 
Protection and Advocacy System. This 
description must address the System’s 
intake process, internal and external 
referrals of eligible clients, duplication 
and overlap of services and eligibility, 
streamlining of advocacy services, col-
laboration and sharing of information 
on service needs and development of 
Statements of Objectives and Prior-
ities for the various advocacy pro-
grams. 

(3) Priorities as established through 
the SOP serve as the basis for P&As to 
determine which cases are selected in a 
given fiscal year. P&As have the au-
thority to turn down a request for as-
sistance when it is outside the scope of 
the SOP but they must inform individ-
uals that this is the basis for turning 
them down. 

(d) Each fiscal year, the Protection 
and Advocacy Agency shall: 

(1) Obtain formal public input on its 
Statement of Objectives and Priorities; 

(2) At a minimum, provide for a 
broad distribution of the proposed 
Statement of Objectives and Priorities 
for the next fiscal year in a manner ac-
cessible to individuals with develop-
mental disabilities and their represent-
atives, allowing at least 45 days from 
the date of distribution for comment; 

(3) Provide to the State Develop-
mental Disabilities Council and the 
University Affiliated Program a copy 
of the proposed Statement of Objec-
tives and Priorities for comments con-
currently with the public notice; 

(4) Incorporate or address any com-
ments received through the public 
input and any input received from the 
State Developmental Disabilities 
Council and the University Affiliated 

Program in the final Statement sub-
mitted to the Department; and 

(5) Address how the Protection and 
Advocacy System; State Develop-
mental Disabilities Council; and the 
University Affiliated Program will col-
laborate with each other and with 
other public and private entities. 

(The requirements under paragraph (b) are 
approved under control number 0348–0039 by 
the Office of Management and Budget (OMB). 
Information collection requirements con-
tained in paragraph (c) are approved under 
OMB control number 0970–0132 pursuant to 
sections 142(a)(2) (C) and (D) and section 
107(b) of the Act.) 

[61 FR 51159, Sept. 30, 1996] 

§ 1386.24 Non-allowable costs for the 
Protection and Advocacy System. 

(a) Federal financial participation is 
not allowable for: 

(1) Costs incurred for activities on be-
half of individuals with developmental 
disabilities to solve problems not di-
rectly related to their disabilities and 
which are faced by the general popu-
lace. Such activities include but are 
not limited to: Preparation of wills, di-
vorce decrees, and real estate pro-
ceedings. Allowable costs in such cases 
would include the Protection and Ad-
vocacy System providing disability re-
lated technical assistance information 
and referral to appropriate programs 
and services; and 

(2) Costs not allowed under other ap-
plicable statutes. Departmental regula-
tions and issuances of the Office of 
Management and Budget. 

(b) Attorneys fees are considered pro-
gram income pursuant to Part 74–Ad-
ministration of Grants and Part 92– 
Uniform Administrative Requirements 
for Grants and Cooperative Agreements 
to State and Local Governments and 
must be added to the funds committed 
to the program and used to further the 
objectives of the program. This re-
quirement shall apply to all attorneys 
fees, including those earned by con-
tractors and those received after the 
project period in which they were 
earned. 

[52 FR 44847, Nov. 20, 1987; 61 FR 51159, Sept. 
30, 1996] 

VerDate Aug<31>2005 02:24 Oct 27, 2006 Jkt 208186 PO 00000 Frm 00357 Fmt 8010 Sfmt 8010 Y:\SGML\208186.XXX 208186


