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commercializing products relating to 
work conducted by the Department, or 
with any commercial advertising mat-
ter, or work performed under such cir-
cumstances as to give the impression 
that it is an official act of the Depart-
ment or represents an official point of 
view; 

(4) Outside work or activity that 
takes the employee’s time and atten-
tion during his official work hours. 

(c) An employee shall not receive any 
salary or anything of monetary value 
from a private source as compensation 
for services to the Government. For ex-
ample, a Department employee may be 
called upon, as a part of his or her offi-
cial duties, to participate in a profes-
sional meeting sponsored by a non- 
Government organization, or to con-
tribute a paper or other writing pre-
pared on official time for publication 
under non-Government auspices. The 
employee must not accept an hono-
rarium or fee for such services, even 
though the organization accepting the 
service customarily makes such a pay-
ment to those who participate. Nor 
may the employee accept a contribu-
tion to some charity, educational insti-
tution, or the like, in appreciation of 
the services furnished by the Depart-
ment employee who cannot accept the 
usual payment. All offers to make such 
a contribution must be refused. Any 
employee with whom such a question is 
raised shall explain that the service in-
volved was provided as an official ac-
tion of the Department and is author-
ized by law. Under these cir-
cumstances, it is inappropriate for any 
payment to be made, even indirectly 
and to a third party, for services which 
are furnished without charge by the 
Government. 

(d) Other than as provided in para-
graph (c) of this section, employees 
may receive compensation or other 
things of monetary value for any lec-
ture, discussion, writing or appearance 
the subject matter of which is in part 
devoted to the responsibility, programs 
or operations of the Department so 
long as the activity is undertaken in a 
personal capacity, is not performed as 
official duty, is not done while on offi-
cial time, and does not create a con-
flict of interest or appearance of con-
flict of interest. However, such activi-

ties are considered outside employ-
ment and may be undertaken only as 
provided in this subpart. 

(e) This section does not restrict the 
acceptance of compensation or other 
things of monetary value for any lec-
ture, discussion, writing or appearance, 
the subject matter of which is not de-
voted to the responsibilities, programs, 
or operations of the Department and 
which are undertaken in a private ca-
pacity and in accordance with §§ 73.735– 
704, 73.735–705, or 73.735–706. 

(f) Federal law limits the amount of 
honorarium that may be paid any em-
ployee for any one speech, writing or 
appearance to $2,000.00 (not to include 
amounts for actual travel and subsist-
ence expenses for the employee and his 
or her spouse) and an aggregate of 
$25,000.00 in any calendar year. This 
limitation applies to such activities 
whether or not the subject matter is 
related to the responsibilities, pro-
grams or operations of the Depart-
ment. (2 U.S.C. 441i) The term ‘‘hono-
rarium’’ means payment of money or 
other thing of value whether made gra-
tuitously or as a fee for an appearance, 
speech or article but does not include 
salary or compensation made for serv-
ices rendered on a continuing basis, 
such as for teaching, or as proceeds 
from the sale of a book or similar un-
dertaking. 

(g) An employee who is a Presidential 
appointee covered by section 401(a) of 
Executive Order 11222 shall not receive 
compensation or anything of monetary 
value for any consultation, lecture, dis-
cussion, writing or appearance, the 
subject matter of which is devoted sub-
stantially to the responsibilities, pro-
grams, or operations of his or her com-
ponent, or which draws substantially 
on official data or ideas which have not 
or will not on request become public 
information. 

(h) Application of these general pro-
visions to some specific activities is 
discussed below. 

§ 73.735–702 Criminal prohibitions on 
outside activities. 

(a) An employee may not, with or 
without compensation, represent an-
other before any Government agency, 
court or commission in connection 

VerDate Aug<31>2005 04:03 Oct 27, 2006 Jkt 208183 PO 00000 Frm 00189 Fmt 8010 Sfmt 8010 Y:\SGML\208183.XXX 208183



180 

45 CFR Subtitle A (10–1–06 Edition) § 73.735–703 

with any proceeding, application, re-
quest for a ruling, contract, claim or 
other particular matter in which the 
United States is a party or has a direct 
and substantial interest. (18 U.S.C. 203 
and 205) 

(b) An employee may not act as 
agent or attorney for anyone else in 
prosecuting any claim against the 
United States (18 U.S.C. 205). 

(c) As an exception to the above, if it 
is not inconsistent with the perform-
ance of his or her duties, an employee 
may act without compensation as an 
agent or attorney for another em-
ployee, or a person under active consid-
eration for Federal employment, who is 
the subject of disciplinary, loyalty, or 
other personnel administration pro-
ceedings in connection with those pro-
ceedings at the administrative level. 
For example, an employee may rep-
resent another employee who is the 
subject of disciplinary action, or the 
complainant in a discrimination pro-
ceeding, at all stages within the De-
partment and before the Merit Systems 
Protection Board or Equal Employ-
ment Opportunity Commission but not 
in Federal Court. It would be incon-
sistent with the performance of official 
duties for a supervisor to represent 
subordinate employees. 

(d) The law and these regulations do 
not prohibit an employee from acting, 
with or without compensation, as 
agent or attorney for his or her par-
ents, spouse, child or any person for 
whom, or estate for which, he or she is 
acting as fiduciary provided that the 
head of the principal operating compo-
nent or his or her designee approve. 
Such approval, if granted, must be 
granted in accordance with the proce-
dures for approval of outside activity. 
However, the employee may not do so 
if the particular matter is one in which 
he or she has participated personally 
and substantially or which is his or her 
official responsibility. (18 U.S.C. 205). 

§ 73.735–703 Statutory prohibitions re-
lated to employment by a foreign 
government. 

Employees, including officers in the 
Public Health Service (PHS) Commis-
sioned Corps and retired officers of the 
Regular Commissioned Corps of the 
PHS, may not, without the consent of 

Congress, be employed by a foreign 
government or agency of a foreign gov-
ernment (Art. I, Sec. 9, U.S. Const.). 
Congress has consented to such em-
ployment by Reserve Commissioned Of-
ficers of the PHS not on active duty 
and by Retired Regular Commissioned 
Officers (37 U.S.C. 801, note) if approved 
under regulations of the Department of 
State. 22 CFR part 3a. 

§ 73.735–704 Professional and consult-
ative services. 

(a) Employees may engage in outside 
professional or consultative work only 
after meeting certain conditions. Ex-
cept as provided in §§ 73.735–705 and 
73.735–706 for activities discussed in 
those sections, the conditions which 
must be met are: 

(1) The work is not to be rendered, 
with or without compensation, to orga-
nizations, institutions, or state or local 
governments with which the official 
duties of the employee are directly re-
lated, or indirectly related if the indi-
rect relationship is significant enough 
to cause the existence of conflict or ap-
parent conflict of interest; or 

(2) The work is not to be rendered for 
compensation to help a person, institu-
tion, or government unit prepare or aid 
in the preparation of grant applica-
tions, contract proposals, program re-
ports, and other material which are de-
signed to become the subject of deal-
ings between the institutions or gov-
ernment units and the Federal Govern-
ment. All requests to perform consult-
ative services, either compensated or 
uncompensated, for institutions or gov-
ernment units which have recently ne-
gotiated or may in the near future seek 
a contract or grant from this Depart-
ment must be carefully appraised to 
avoid any conflict or apparent conflict 
of interest. 

(b) Advance administrative approval 
in accordance with § 73.735–708 of this 
subpart must be obtained. Such ap-
proval is required whether or not the 
services are for compensation, and 
whether or not related to the employ-
ee’s official duties. 

(c) For the purpose of this section, 
‘‘professional and consultative work’’ 
is performance of work requiring 
knowledge of an advanced type in a 
field of science or learning customarily 
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