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208 in taking official action affecting the
corporation.

(4) Negotiation for prospective em-
ployment includes both an indication
of interest on the part of the employee
in working for an organization and an
affirmative action on the part of the
organization to show consideration of
the employee.

Example 1: An employee of the Department
sends resumes and cover letters to fifty pro-
spective employers, all of whom regularly
have dealings with HHS. Forty employers do
not respond; however, ten respond with cor-
dial form letters stating that the employee’s
resume will be retained for future reference.
For purposes of the 18 U.S.C. 208 prohibition,
the employee is negotiating for prospective
employment at the time he or she sends re-
sumes.

Example 2: At a site visit to a grantee insti-
tution, an employee who is officially respon-
sible for a grant to that institution informs
an officer of the institution that he or she is
seeking a new position outside HHS. The
grantee subsequently makes a conditional
offer of employment to the employee who
promptly responds by asking for an oppor-
tunity to discuss salary and related matters.
Under these circumstances, a negotiation for
prospective employment is underway.

(c) An employee may obtain approval
to participate in his or her official ca-
pacity in a matter in which he or she
has a direct or indirect financial inter-
est, if the interest is not so substantial
as to affect the integrity of his or her
official duties. An employee who be-
lieves that such participation is war-
ranted should follow the procedures in
§73.735-804.

(d) An employee convicted of vio-
lating 18 U.S.C. 208 may be fined up to
$10,000, or imprisoned up to two years,
or both.

§73.735-802
tions.

Executive order prohibi-

(a) Basic prohibition of Executive Order
11222. (1) An employee shall not have a
direct or indirect financial interest
that conflicts substantially, or appears
to conflict substantially, with his or
her duties as a Federal employee.

(2) An employee need not have a fi-
nancial interest that actually conflicts
with his or her duties to violate the
prohibition of E.O. 11222. Any financial
interest that could reasonably be
viewed as an interest which might

§73.735-802

compromise the employee’s integrity,
whether or not this is in fact true, is
subject to this prohibition.

(3) Except as provided in §73.735-802
(b) and (c), an employee who has an in-
direct financial interest in a business
entity through the ownership of shares
in a widely-held mutual fund or other
regulated investment company will not
violate E.O. 11222. Stocks in business
entities held by an intermediary such
as a mutual fund are generally too re-
mote or inconsequential to affect the
integrity of an employee’s services.

(b) Employees in regulatory activities.
(1) An employee who is working in a
regulatory activity shall not have a fi-
nancial interest in any company whose
business activities are subject to the
regulations of the particular activity
with which the employee is associated,
unless the regulated activities of the
company are an insignificant part of
its total business operations.

(2) An employee working in a regu-
latory activity may not hold shares in
a mutual fund or other regulated in-
vestment company which specializes in
holdings in industries that are regu-
lated by the particular activity in
which he or she is employed.

Example: An employee working for the Bu-
reau of Laboratories, Centers for Disease
Control, may not hold shares in a regulated
investment company which specializes in
holdings that include medical testing labora-
tories.

(c) Employees having procurement or
contracting responsibilities.

(1) An employee who serves as a pro-
curement or contracting officer shall
not have a financial interest in a com-
pany or companies with which he or
she in the course of his or her official
duties would be likely to have procure-
ment or contracting relationships.

(2) A procurement or contracting of-
ficer may not hold shares in a mutual
fund or other regulated investment
company that specializes in holdings in
industries with which such officer
would be likely to have procurement or
contracting relationships.

Example: A contracting officer in the So-
cial Security Administration owns shares in
the XYZ Mutual Fund which specializes in
stock in firms manufacturing electronic data
processing equipment. Ownership of XYZ
Mutual Fund shares would be prohibited in
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this instance. On the other hand, a con-
tracting officer for a Public Health Service
hospital, who is not likely to have responsi-
bility for major contracts relating to elec-
tronic data processing, could hold such
shares.

§73.735-803 Prohibition against in-
volvement in financial transactions
based on information obtained
through Federal employment.

An employee shall not engage in, di-
rectly or indirectly, a financial trans-
action as a result of, or in primary reli-
ance upon, any information gained
through his or her official duties. Infor-
mation gained through official duties
are those facts and other data that re-
late to the employee’s official duties or
to the functions of the employing com-
ponent and would not be available to
the employee were he or she not an of-
ficer of the Federal government.

Example 1: An employee working part-time
for a consulting firm that does no business
with the employee’s principal operating
component, in the area of health care plan-
ning advises it, based upon his or her knowl-
edge of a new health care planning program
about to be initiated by the Public Health
Service. The employee’s knowledge of the
program was acquired solely through reading
policy statements and other PHS literature
available to the public under the Freedom of
Information Act. In such case, the employee
would not violate this regulation if the out-
side activity was otherwise approvable under
Subpart G.

Example 2: A contracting officer with de-
tailed knowledge of a negotiated procure-
ment contract invests in a corporation that
is likely to indirectly profit from the award
of that contract. The officer’s decision to in-
vest is based upon technical details of the
successful contract proposal that would not
otherwise be available to a private citizen.
The officer would violate this regulation in
such a situation.

§73.735-804 Waiver of the prohibitions
in this subpart.

(a) An employee may request ap-
proval to participate in his or her offi-
cial capacity in a matter in which he
or she has a direct or indirect financial
interest if the employee believes the
interest is so remote and inconsequen-
tial that it would not affect the integ-
rity of his or her official duties. Also
an employee who has a financial inter-
est that would otherwise be prohibited
under these regulations may request an

45 CFR Subtitle A (10-1-06 Edition)

exemption from the prohibition for the
reason stated in the preceding sen-
tence.

(b) The request shall be in writing
and shall include the following infor-
mation:

(1) Employee’s name, occupational
title, grade or rank and Federal salary;

(2) Full description of financial inter-
est: including whether ownership, serv-
ice as officer, partner, etc.;

(3) Business or activity in which fi-
nancial interest exists;

(4) Description of official matter in
which employee is requesting approval
to participate;

(5) Basis for requesting determina-
tion that the interest is ‘“‘not so sub-
stantial as to be deemed likely to af-
fect the integrity of the services which
the Government may expect.” (If based
on a small total value of investment,
supply appropriate information on
total value, such as total shares held
and latest quoted market price. If
other basis, explain fully.)

The request should be sent through
usual administrative channels to the
official responsible for reviewing finan-
cial disclosure reports or statements
for the employee’s organization (Sub-
part I). That official, after conferring
with a deputy ethics counselor or with
the Department Ethics Counselor as
appropriate, will make a decision
about the exemption or exception and
inform the employee in writing.

§73.735-805 Advice and guidance on
conflicts matters.

(a) Whenever an employee has a ques-
tion about the appropriate course of
conduct to be followed in a matter that
may involve an actual or apparent con-
flict of interest, he or she should imme-
diately consult with his or her super-
visor or a deputy ethics counselor, or
both. If a supervisor who is consulted
determines that the matter warrants
further consideration, he or she may,
in conjunction with the employee, sub-
mit the details of the matter, in writ-
ing, to the appropriate deputy ethics
counselor. These details should include
a description of:

(1) The activity, relationship, or in-
terest giving rise to the question posed
by the employee;
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