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(C) A significant change in procure-
ment approach, and/or scope of pro-
curement activities beyond that ap-
proved in the APD;

(D) A change in system concept, or a
change to the scope of the project;

(E) A change to the approved cost al-
location methodology.

The State shall submit the ‘“‘As Needed
APDU” to the Department, no later
than 60 days after the occurrence of the
project changes to be reported in the
‘“As Needed APDU”’.

(2) For enhanced FFP requests.

(i) For an Annual APDU.

(ii) For an ‘““As needed” APDU when
changes cause any of the following:

(A) A projected cost increase of
$100,000 or 10 percent of the project
cost, whichever is less;

(B) A schedule extension of more
than 60 days for major milestones. For
Aid to Families with Dependent Chil-
dren (AFDC) Family Assistance Man-
agement Information System (FAMIS)-
type projects, in accordance with sec-
tion 402(e)(2)(C) of the Social Security
Act, any schedule change which affects
the State’s implementation date as
specified in the approved APD requires
that the Department recover 40 percent
of the amount expended. The Secretary
may extend the implementation date,
if the implementation date is not met
because of circumstances beyond the
State’s control. Examples of cir-
cumstances beyond the State’s control
are:

(1) BEquipment failure due to physical
damage or destruction; or,

(2) Change imposed by Federal judi-
cial decisions, or by Federal legislation
or regulations;

(C) A significant change in procure-
ment approach, and/or a scope of pro-
curement activities beyond that ap-
proved in the APD;

(D) A change in system concept or
scope of the project;

(E) A change to the approved cost
methodology;

(F) A change of more than 10% of es-
timated cost benefits.

The State shall submit the ‘‘As Needed
APDU” to the Department, no later than 60
days after the occurrence of the project
changes to be reported in the ‘“‘As Needed
APDU”.
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(3) Failure to submit any of the
above to the satisfaction of the Depart-
ment may result in disapproval or sus-
pension of project funding.

(d) Prompt action on requests for prior
approval. The ACF will promptly send
to the approving components the items
specified in paragraph (b) of this sec-
tion. If the Department has not pro-
vided written approval, disapproval, or
a request for information within 60
days of the date of the Departmental
letter acknowledging receipt of a
State’s request, the request will auto-
matically be deemed to have provision-
ally met the prior approval conditions
of paragraph (b) of this section.

[61 FR 45326, Dec. 18, 1986, as amended at 55
FR 4377, Feb. 7, 1990; 56 FR 12356, Mar. 25,
1991; 59 FR 30708, June 15, 1994; 61 FR 39897,
July 31, 1996]

§95.612 Disallowance of Federal Fi-
nancial Participation (FFP).

If the Department finds that any
ADP acquisition approved or modified
under the provisions of §95.611 fails to
comply with the criteria, require-
ments, and other undertakings de-
scribed in the approved advance plan-
ning document to the detriment of the
proper and efficient operation of the af-
fected program, payment of FFP may
be disallowed. In the case of a suspen-
sion of approval of an APD for en-
hanced funding, see 45 CFR 205.37(c),
307.40(a) and 307.35(d).

[55 FR 4378, Feb. 7, 1990]

§95.613 Procurement standards.

(a) Procurements of ADP equipment
and services are subject to the procure-
ment standards prescribed by subpart
P of 45 CFR part 74 regardless of any
conditions for prior approval. Those
standards include a requirement for
maximum practical open and free com-
petition regardless of whether the pro-
curement is formally advertised or ne-
gotiated.

(b) Those standards, as well as the re-
quirement for prior approval, apply to
ADP services and equipment acquired
by a State or local agency, and the
ADP services and equipment acquired
by a State or local Central Data Proc-
essing facility primarily to support the
Social Security Act programs covered
by this subpart. Service agreements
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are exempt from these procurement
standards.

§95.615 Access to systems and records.

In accordance with 45 CFR part 74,
the State agency must allow the De-
partment access to the system in all of
its aspects, including design develop-
ments, operation, and cost records of
contractors and subcontractors at such
intervals as are deemed necessary by
the Department to determine whether
the conditions for approval are being
met and to determine the efficiency,
economy and effectiveness of the sys-
tem.

[43 FR 44853, Sept. 29, 1978, as amended at 45
FR 10794, Feb. 19, 1980]

§95.617 Software
rights.

and ownership

(a) General. The State or local gov-
ernment must include a clause in all
procurement instruments that provides
that the State or local government will
have all ownership rights in software
or modifications thereof and associated
documentation designed, developed or
installed with Federal financial par-
ticipation under this subpart.

(b) Federal license. The Department
reserves a royalty-free, nonexclusive,
and irrevocable license to reproduce,
publish, or otherwise use and to au-
thorize others to use for Federal Gov-
ernment purposes, such software, modi-
fications, and documentation.

(c) Proprietary software. Proprietary
operating/vendor software packages
(e.g., ADABAS or TOTAL) which are
provided at established catalog or mar-
ket prices and sold or leased to the
general public shall not be subject to
the ownership provisions in paragraphs
(a) and (b) of this section. FFP is not
available for proprietary applications
software developed specifically for the
public assistance programs covered
under this subpart.

§95.619 Use of ADP systems.

ADP systems designed, developed, or
installed with FFP shall be used for a
period of time specified in the advance
planning document, unless the Depart-
ment determines that a shorter period
is justified.

§95.621

§95.621 ADP reviews.

The Department will conduct peri-
odic onsite surveys and reviews of
State and local agency ADP methods
and practices to determine the ade-
quacy of such methods and practices
and to assure that ADP equipment and
services are utilized for the purposes
consistent with proper and efficient ad-
ministration under the Act. Where
practical, the Department will develop
a mutually acceptable schedule be-
tween the Department and State or
local agencies prior to conducting such
surveys or reviews, which may include
but are not limited to:

(a) Pre-installation readiness. A pre-in-
stallation survey including an onsite
evaluation of the physical site and the
agency’s readiness to productively use
the proposed ADP services, equipment
or system when installed and oper-
ational.

(b) Post-installation. A review con-
ducted after installation of ADP equip-
ment or systems to assure that the ob-
jectives for which FFP was approved
are being accomplished.

(c) Utilization. A continuing review of
ADP facilities to determine whether or
not the ADP equipment or services are
being efficiently utilized in support of
approved programs or projects.

(d) Acquisitions not subject to prior ap-
proval. Reviews will be conducted on an
audit basis to assure that system and
equipment acquisitions costing less the
$200,000 were made in accordance with
45 CFR part 74 and the conditions of
this subpart and to determine the effi-
ciency, economy and effectiveness of
the equipment or system.

(e) State Agency Maintenance of Serv-
ice Agreements. (1) The State agency
will maintain a copy of each service
agreement in its files for Federal re-
view.

(2) A State agency that did not ob-
tain prior approval of a service agree-
ment, as required by §95.611(b)(2) as it
was in effect from December 28, 1978
(unless a State chose to exercise the
option to make it effective as early as
September 29, 1978) through January 19,
1987, is eligible for FFP claimed for
services furnished by other State or
local agencies under that agreement if:

(i) The State agency has a copy of it
in its files for Federal review;
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