15.608

15.608 Prohibitions.

(a) Government personnel shall not
use any data, concept, idea, or other
part of an unsolicited proposal as the
basis, or part of the basis, for a solici-
tation or in negotiations with any
other firm unless the offeror is notified
of and agrees to the intended use. How-
ever, this prohibition does not preclude
using any data, concept, or idea in the
proposal that also is available from an-
other source without restriction.

(b) Government personnel shall not
disclose restrictively marked informa-
tion (see 3.104 and 15.609) included in an
unsolicited proposal. The disclosure of
such information concerning trade se-
crets, processes, operations, style of
work, apparatus, and other matters,
except as authorized by law, may re-
sult in criminal penalties under 18
U.S.C. 1905.

15.609 Limited use of data.

(a) An unsolicited proposal may in-
clude data that the offeror does not
want disclosed to the public for any
purpose or used by the Government ex-
cept for evaluation purposes. If the of-
feror wishes to restrict the data, the
title page must be marked with the fol-
lowing legend:

Use and Disclosure of Data

This proposal includes data that shall not
be disclosed outside the Government and
shall not be duplicated, used, or disclosed—in
whole or in part—for any purpose other than
to evaluate this proposal. However, if a con-
tract is awarded to this offeror as a result
of—or in connection with—the submission of
these data, the Government shall have the
right to duplicate, use, or disclose the data
to the extent provided in the resulting con-
tract. This restriction does not limit the
Government’s right to use information con-
tained in these data if they are obtained
from another source without restriction. The
data subject to this restriction are contained
in Sheets [insert numbers or other identifica-
tion of sheets].

(b) The offeror shall also mark each
sheet of data it wishes to restrict with
the following legend: Use or disclosure
of data contained on this sheet is sub-
ject to the restriction on the title page
of this proposal.

(c) The agency point of contact shall
return to the offeror any unsolicited
proposal marked with a legend dif-
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ferent from that provided in paragraph
(a) of this section. The return letter
will state that the proposal cannot be
considered because it is impracticable
for the Government to comply with the
legend and that the agency will con-
sider the proposal if it is resubmitted
with the proper legend.

(d) The agency point of contact shall
place a cover sheet on the proposal or
clearly mark it as follows, unless the
offeror clearly states in writing that no
restrictions are imposed on the disclo-
sure or use of the data contained in the
proposal:

Unsolicited Proposal—Use of Data Limited

All Government personnel must exercise
extreme care to ensure that the information
in this proposal is not disclosed to an indi-
vidual who has not been authorized access to
such data in accordance with FAR 3.104, and
is not duplicated, used, or disclosed in whole
or in part for any purpose other than evalua-
tion of the proposal, without the written per-
mission of the offeror. If a contract is award-
ed on the basis of this proposal, the terms of
the contract shall control disclosure and use.
This notice does not limit the Government’s
right to use information contained in the
proposal if it is obtainable from another
source without restriction. This is a Govern-
ment notice, and shall not by itself be con-
strued to impose any liability upon the Gov-
ernment or Government personnel for disclo-
sure or use of data contained in this pro-
posal.

(e) Use the notice in paragraph (d) of
this section solely as a manner of han-
dling unsolicited proposals that will be
compatible with this subpart. However,
do not use this notice to justify with-
holding of a record, or to improperly
deny the public access to a record,
where an obligation is imposed by the
Freedom of Information Act (5 U.S.C.
552). An offeror should identify trade
secrets, commercial or financial infor-
mation, and privileged or confidential
information to the Government (see
paragraph (a) of this section).

(f) When an agency receives an unso-
licited proposal without any restrictive
legend from an educational or non-
profit organization or institution, and
an evaluation outside the Government
is necessary, the agency point of con-
tact shall—

(1) Attach a cover sheet clearly
marked with the legend in paragraph
(d) of this section;
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