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avoid situations in which awardees spe-
cialize exclusively in one or a few areas 
within the statement of work, thus cre-
ating the likelihood that orders in 
those areas will be awarded on a sole- 
source basis; however, each awardee 
need not be capable of performing 
every requirement as well as any other 
awardee under the contracts. The con-
tracting officer should consider the fol-
lowing when determining the number 
of contracts to be awarded: 

(1) The scope and complexity of the 
contract requirement. 

(2) The expected duration and fre-
quency of task or delivery orders. 

(3) The mix of resources a contractor 
must have to perform expected task or 
delivery order requirements. 

(4) The ability to maintain competi-
tion among the awardees throughout 
the contracts’ period of performance. 

(B) The contracting officer must not 
use the multiple award approach if— 

(1) Only one contractor is capable of 
providing performance at the level of 
quality required because the supplies 
or services are unique or highly spe-
cialized; 

(2) Based on the contracting officer’s 
knowledge of the market, more favor-
able terms and conditions, including 
pricing, will be provided if a single 
award is made; 

(3) The expected cost of administra-
tion of multiple contracts outweighs 
the expected benefits of making mul-
tiple awards; 

(4) The projected orders are so inte-
grally related that only a single con-
tractor can reasonably perform the 
work; 

(5) The total estimated value of the 
contract is less than the simplified ac-
quisition threshold; or 

(6) Multiple awards would not be in 
the best interests of the Government. 

(C) The contracting officer must doc-
ument the decision whether or not to 
use multiple awards in the acquisition 
plan or contract file. The contracting 
officer may determine that a class of 
acquisitions is not appropriate for mul-
tiple awards (see subpart 1.7). 

(2) Contracts for advisory and assist-
ance services. (i) Except as provided in 
paragraph (c)(2)(ii) of this section, if an 
indefinite-quantity contract for advi-
sory and assistance services exceeds 3 

years and $11.5 million, including all 
options, the contracting officer must 
make multiple awards unless— 

(A) The contracting officer or other 
official designated by the head of the 
agency determines in writing, as part 
of acquisition planning, that multiple 
awards are not practicable. The con-
tracting officer or other official must 
determine that only one contractor can 
reasonably perform the work because 
either the scope of work is unique or 
highly specialized or the tasks so inte-
grally related; 

(B) The contracting officer or other 
official designated by the head of the 
agency determines in writing, after the 
evaluation of offers, that only one of-
feror is capable of providing the serv-
ices required at the level of quality re-
quired; or 

(C) Only one offer is received. 
(ii) The requirements of paragraph 

(c)(2)(i) of this section do not apply if 
the contracting officer or other official 
designated by the head of the agency 
determines that the advisory and as-
sistance services are incidental and not 
a significant component of the con-
tract. 

[65 FR 24318, Apr. 25, 2000, as amended at 71 
FR 57367, Sept. 28, 2006] 

16.505 Ordering. 

(a) General. (1) The contracting offi-
cer does not synopsize orders under in-
definite-delivery contracts. 

(2) Individual orders shall clearly de-
scribe all services to be performed or 
supplies to be delivered so the full cost 
or price for the performance of the 
work can be established when the order 
is placed. Orders shall be within the 
scope, issued within the period of per-
formance, and be within the maximum 
value of the contract. 

(3) Performance-based acquisition 
methods must be used to the maximum 
extent practicable, if the contract or 
order is for services (see 37.102(a) and 
Subpart 37.6). 

(4) When acquiring information tech-
nology and related services, consider 
the use of modular contracting to re-
duce program risk (see 39.103(a)). 

(5) Orders may be placed by using any 
medium specified in the contract. 
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(6) Orders placed under indefinite-de-
livery contracts must contain the fol-
lowing information: 

(i) Date of order. 
(ii) Contract number and order num-

ber. 
(iii) For supplies and services, con-

tract item number and description, 
quantity, and unit price or estimated 
cost or fee. 

(iv) Delivery or performance sched-
ule. 

(v) Place of delivery or performance 
(including consignee). 

(vi) Any packaging, packing, and 
shipping instructions. 

(vii) Accounting and appropriation 
data. 

(viii) Method of payment and pay-
ment office, if not specified in the con-
tract (see 32.1110(e)). 

(7) Orders placed under a task-order 
contract or delivery-order contract 
awarded by another agency (i.e., a Gov-
ernmentwide acquisition contract, or 
multi-agency contract)— 

(i) Are not exempt from the develop-
ment of acquisition plans (see subpart 
7.1), and an information technology ac-
quisition strategy (see part 39); 

(ii) May not be used to circumvent 
conditions and limitations imposed on 
the use of funds (e.g., 31 U.S.C. 
1501(a)(1)); and 

(iii) Must comply with all FAR re-
quirements for a bundled contract 
when the order meets the definition of 
‘‘bundled contract’’ (see 2.101(b)). 

(8) In accordance with section 1427(b) 
of Public Law 108–136, orders placed 
under multi-agency contracts for serv-
ices that substantially or to a domi-
nant extent specify performance of ar-
chitect-engineer services, as defined in 
2.101, shall— 

(i) Be awarded using the procedures 
at Subpart 36.6; and 

(ii) Require the direct supervision of 
a professional architect or engineer li-
censed, registered or certified in the 
State, Federal District, or outlying 
area, in which the services are to be 
performed. 

(9) No protest under subpart 33.1 is 
authorized in connection with the 
issuance or proposed issuance of an 
order under a task-order contract or 
delivery-order contract, except for a 
protest on the grounds that the order 

increases the scope, period, or max-
imum value of the contract (10 U.S.C. 
2304c(d) and 41 U.S.C. 253j(d)). 

(b) Orders under multiple award con-
tracts—(1) Fair opportunity. (i) The con-
tracting officer must provide each 
awardee a fair opportunity to be con-
sidered for each order exceeding $3,000 
issued under multiple delivery-order 
contracts or multiple task-order con-
tracts, except as provided for in para-
graph (b)(2) of this section. 

(ii) The contracting officer may exer-
cise broad discretion in developing ap-
propriate order placement procedures. 
The contracting officer should keep 
submission requirements to a min-
imum. Contracting officers may use 
streamlined procedures, including oral 
presentations. In addition, the con-
tracting officer need not contact each 
of the multiple awardees under the 
contract before selecting an order 
awardee if the contracting officer has 
information available to ensure that 
each awardee is provided a fair oppor-
tunity to be considered for each order. 
The competition requirements in part 6 
and the policies in subpart 15.3 do not 
apply to the ordering process. However, 
the contracting officer must— 

(A) Develop placement procedures 
that will provide each awardee a fair 
opportunity to be considered for each 
order and that reflect the requirement 
and other aspects of the contracting 
environment; 

(B) Not use any method (such as allo-
cation or designation of any preferred 
awardee) that would not result in fair 
consideration being given to all award-
ees prior to placing each order; 

(C) Tailor the procedures to each ac-
quisition; 

(D) Include the procedures in the so-
licitation and the contract; and 

(E) Consider price or cost under each 
order as one of the factors in the selec-
tion decision. 

(iii) The contracting officer should 
consider the following when developing 
the procedures: 

(A)(1) Past performance on earlier or-
ders under the contract, including 
quality, timeliness and cost control. 

(2) Potential impact on other orders 
placed with the contractor. 

(3) Minimum order requirements. 
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(4) The amount of time contractors 
need to make informed business deci-
sions on whether to respond to poten-
tial orders. 

(5) Whether contractors could be en-
couraged to respond to potential orders 
by outreach efforts to promote ex-
changes of information, such as— 

(i) Seeking comments from two or 
more contractors on draft statements 
of work; 

(ii) Using a multiphased approach 
when effort required to respond to a po-
tential order may be resource intensive 
(e.g., requirements are complex or need 
continued development), where all con-
tractors are initially considered on 
price considerations (e.g., rough esti-
mates), and other considerations as ap-
propriate (e.g., proposed conceptual ap-
proach, past performance). The con-
tractors most likely to submit the 
highest value solutions are then se-
lected for one-on-one sessions with the 
Government to increase their under-
standing of the requirements, provide 
suggestions for refining requirements, 
and discuss risk reduction measures. 

(B) Formal evaluation plans or scor-
ing of quotes or offers are not required. 

(2) Exceptions to the fair opportunity 
process. The contracting officer shall 
give every awardee a fair opportunity 
to be considered for a delivery-order or 
task-order exceeding $3,000 unless one 
of the following statutory exceptions 
applies: 

(i) The agency need for the supplies 
or services is so urgent that providing 
a fair opportunity would result in un-
acceptable delays. 

(ii) Only one awardee is capable of 
providing the supplies or services re-
quired at the level of quality required 
because the supplies or services ordered 
are unique or highly specialized. 

(iii) The order must be issued on a 
sole-source basis in the interest of 
economy and efficiency because it is a 
logical follow-on to an order already 
issued under the contract, provided 
that all awardees were given a fair op-
portunity to be considered for the 
original order. 

(iv) It is necessary to place an order 
to satisfy a minimum guarantee. 

(3) Pricing orders. If the contract did 
not establish the price for the supply 
or service, the contracting officer must 

establish prices for each order using 
the policies and methods in subpart 
15.4. 

(4) Decision documentation for orders. 
The contracting officer shall document 
in the contract file the rationale for 
placement and price of each order, in-
cluding the basis for award and the ra-
tionale for any tradeoffs among cost or 
price and non-cost considerations in 
making the award decision. This docu-
mentation need not quantify the trade-
offs that led to the decision. The con-
tract file shall also identify the basis 
for using an exception to the fair op-
portunity process. If the agency uses 
the logical follow-on exception, the ra-
tionale shall describe why the relation-
ship between the initial order and the 
follow-on is logical (e.g., in terms of 
scope, period of performance, or value). 

(5) Task-order and delivery-order om-
budsman. The head of the agency shall 
designate a task-order and delivery- 
order ombudsman. The ombudsman 
must review complaints from contrac-
tors and ensure they are afforded a fair 
opportunity to be considered, con-
sistent with the procedures in the con-
tract. The ombudsman must be a sen-
ior agency official who is independent 
of the contracting officer and may be 
the agency’s competition advocate. 

(c) Limitation on ordering period for 
task-order contracts for advisory and as-
sistance services. (1) Except as provided 
for in paragraphs (c)(2) and (c)(3), the 
ordering period of a task-order con-
tract for advisory and assistance serv-
ices, including all options or modifica-
tions, normally may not exceed 5 
years. 

(2) The 5-year limitation does not 
apply when— 

(i) A longer ordering period is specifi-
cally authorized by a statute; or 

(ii) The contract is for an acquisition 
of supplies or services that includes the 
acquisition of advisory and assistance 
services and the contracting officer, or 
other official designated by the head of 
the agency, determines that the advi-
sory and assistance services are inci-
dental and not a significant component 
of the contract. 

(3) The contracting officer may ex-
tend the contract on a sole-source basis 
only once for a period not to exceed 6 
months if the contracting officer, or 
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other official designated by the head of 
the agency, determines that— 

(i) The award of a follow-on contract 
is delayed by circumstances that were 
not reasonably foreseeable at the time 
the initial contract was entered into; 
and 

(ii) The extension is necessary to en-
sure continuity of services, pending the 
award of the follow-on contract. 

[65 FR 24319, Apr. 25, 2000, as amended at 67 
FR 56119, Aug. 30, 2002; 68 FR 60005, Oct. 20, 
2003; 70 FR 11738, Mar. 9, 2005; 71 FR 218, Jan. 
3, 2006; 71 FR 57367, Sept. 28, 2006] 

16.506 Solicitation provisions and con-
tract clauses. 

(a) Insert the clause at 52.216–18, Or-
dering, in solicitations and contracts 
when a definite-quantity contract, a 
requirements contract, or an indefi-
nite-quantity contract is con-
templated. 

(b) Insert a clause substantially the 
same as the clause at 52.216–19, Order 
Limitations, in solicitations and con-
tracts when a definite-quantity con-
tract, a requirements contract, or an 
indefinite-quantity contract is con-
templated. 

(c) Insert the clause at 52.216–20, Defi-
nite Quantity, in solicitations and con-
tracts when a definite-quantity con-
tract is contemplated. 

(d)(1) Insert the clause at 52.216–21, 
Requirements, in solicitations and con-
tracts when a requirements contract is 
contemplated. 

(2) If the contract is for nonpersonal 
services and related supplies and covers 
estimated requirements that exceed a 
specific Government activity’s internal 
capability to produce or perform, use 
the clause with its Alternate I. 

(3) If the contract includes subsist-
ence for both Government use and re-
sale in the same Schedule, and similar 
products may be acquired on a brand- 
name basis, use the clause with its Al-
ternate II (but see paragraph (d)(5) of 
this section). 

(4) If the contract involves a partial 
small business set-aside, use the clause 
with its Alternate III (but see subpara-
graph (5) below). 

(5) If the contract— 
(i) Includes subsistence for Govern-

ment use and resale in the same sched-

ule and similar products may be ac-
quired on a brand-name basis; and 

(ii) Involves a partial small business 
set-aside, use the clause with its Alter-
nate IV. 

(e) Insert the clause at 52.216–22, In-
definite Quantity, in solicitations and 
contracts when an indefinite-quantity 
contract is contemplated. 

(f) Insert the provision at 52.216–27, 
Single or Multiple Awards, in solicita-
tions for indefinite-quantity contracts 
that may result in multiple contract 
awards. Modify the provision to specify 
the estimated number of awards. Do 
not use this provision for advisory and 
assistance services contracts that ex-
ceed 3 years and $11.5 million (includ-
ing all options). 

(g) Insert the provision at 52.216–28, 
Multiple Awards for Advisory and As-
sistance Services, in solicitations for 
task-order contracts for advisory and 
assistance services that exceed 3 years 
and $11.5 million (including all op-
tions), unless a determination has been 
made under 16.504(c)(2)(i)(A). Modify 
the provision to specify the estimated 
number of awards. 

[48 FR 42219, Sept. 19, 1983; 60 FR 48260, Sept. 
18, 1995. Redesignated and amended at 60 FR 
49726, 49727, Sept. 26, 1995; 65 FR 24320, Apr. 
25, 2000; 71 FR 57367, Sept. 28, 2006] 

Subpart 16.6—Time-and-Materials, 
Labor-Hour, and Letter Contracts 

16.601 Time-and-materials contracts. 

(a) Description. A time-and-materials 
contract provides for acquiring sup-
plies or services on the basis of (1) di-
rect labor hours at specified fixed hour-
ly rates that include wages, overhead, 
general and administrative expenses, 
and profit and (2) materials at cost, in-
cluding, if appropriate, material han-
dling costs as part of material costs. 

(b) Application. A time-and-materials 
contract may be used only when it is 
not possible at the time of placing the 
contract to estimate accurately the ex-
tent or duration of the work or to an-
ticipate costs with any reasonable de-
gree of confidence. 

(1) Government surveillance. A time- 
and-materials contract provides no 
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