19.707

business, and women-owned small busi-
ness concerns;

(¢) Information on whether the con-
tractor’s efforts to ensure the partici-
pation of small business, veteran-
owned small business, service-disabled

veteran-owned small business,
HUBZone small business, small dis-
advantaged business, and women-

owned small business concerns are in
accordance with its subcontracting
plan;

(d) Information on whether the con-
tractor is requiring its subcontractors
to adopt similar subcontracting plans;

(e) Immediate notice if, during per-
formance, the contractor is failing to
meet its commitments under the
clause prescribed in 19.708(b) or the
subcontracting plan;

(f) Immediate notice and rationale if,
during performance, the contractor is
failing to comply in good faith with the
subcontracting plan; and

(g) Immediate notice that perform-
ance under a contract is complete, that
the goals were or were not met, and, if
not met, whether there is any indica-
tion of a lack of a good faith effort to
comply with the subcontracting plan.

[48 FR 42240, Sept. 19, 1983, as amended at 54
FR 30710, July 21, 1989; 60 FR 48263, Sept. 18,
1995; 63 FR 34067, June 22, 1998; 63 FR 70272,
Dec. 18, 1998; 65 FR 60545, Oct. 11, 2000; 66 FR
53493, Oct. 22, 2001]

19.707 The Small Business Administra-
tion’s role in carrying out the pro-
gram.

(@) Under the program, the SBA
may—

(1) Assist both Government agencies
and contractors in carrying out their
responsibilities with regard to subcon-
tracting plans;

(2) Review (within 5 working days)
any solicitation that meets the dollar
threshold in 19.702(a)(1) or (2) before the
solicitation is issued;

(3) Review (within 5 working days)
before execution any negotiated con-
tractual document requiring a subcon-
tracting plan, including the plan itself,
and submit recommendations to the
contracting officer, which shall be ad-
visory in nature; and

(4) Evaluate compliance with subcon-
tracting plans, either on a contract-by-
contract basis, or, in the case of con-
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tractors having multiple contracts, on
an aggregate basis.

(b) The SBA is not authorized to (1)
prescribe the extent to which any con-
tractor or subcontractor shall sub-
contract, (2) specify concerns to which
subcontracts will be awarded, or (3) ex-
ercise any authority regarding the ad-
ministration of individual prime con-
tracts or subcontracts.

[48 FR 42240, Sept. 19, 1983, as amended at 51
FR 2664, Jan. 17, 1986]

19.708 Contract clauses.

(a) Insert the clause at 52.219-8, Utili-
zation of Small Business Concerns, in
solicitations and contracts when the
contract amount is expected to exceed
the simplified acquisition threshold
unless—

(1) A personal services contract is
contemplated (see 37.104); or

(2) The contract, together with all of
its subcontracts, will be performed en-
tirely outside of the United States and
its outlying areas.

(b)(1) Insert the clause at 52.219-9,
Small Business Subcontracting Plan,
in solicitations and contracts that
offer subcontracting possibilities, are
expected to exceed $550,000 ($1,000,000
for construction of any public facility),
and are required to include the clause
at 52.219-8, Utilization of Small Busi-
ness Concerns, unless the acquisition is
set aside or is to be accomplished under
the 8(a) program. When contracting by
sealed bidding rather than by negotia-
tion, the contracting officer shall use
the clause with its Alternate 1. When
contracting by negotiation, and sub-
contracting plans are required with ini-
tial proposals as provided for in 19.705-
2(d), the contracting officer shall use
the clause with its Alternate I1.

(2) Insert the clause at 52.219-16, Lig-
uidated Damages—Subcontracting
Plan, in all solicitations and contracts
containing the clause at 52.219-9, Small
Business Subcontracting Plan, or the
clause with its Alternate | or II.

(c)(1) The contracting officer may,
when contracting by negotiation, in-
sert in solicitations and contracts a
clause substantially the same as the
clause at 52.219-10, Incentive Subcon-
tracting Program, when a subcon-
tracting plan is required (see 19.702),
and inclusion of a monetary incentive
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is, in the judgment of the contracting
officer, necessary to increase subcon-
tracting opportunities for small busi-
ness, veteran-owned small business,
service-disabled veteran-owned small
business, HUBZone small business, and
women-owned small business concerns,
and is commensurate with the efficient
and economical performance of the
contract; unless the conditions in para-
graph (c)(3) of this section are applica-
ble. The contracting officer may vary
the terms of the clause as specified in
paragraph (c)(2) of this section.

(2) Various approaches may be used
in the development of small business,
veteran-owned small business, service-
disabled veteran-owned small business,
HUBZone small business, and women-
owned small business concerns’ subcon-
tracting incentives. They can take
many forms, from a fully quantified
schedule of payments based on actual
subcontract achievement to an award-
fee approach employing subjective
evaluation criteria (see paragraph
(c)(3) of this section). The incentive
should not reward the contractor for
results other than those that are at-
tributable to the contractor’s efforts
under the incentive subcontracting
program.

(3) As specified in paragraph (c)(2) of
this section, the contracting officer
may include small business, veteran-
owned small business, service-disabled
veteran-owned small business,
HUBZone small business, and women-
owned small business subcontracting
as one of the factors to be considered in
determining the award fee in a cost-
plus-award-fee contract; in such cases,
however, the contracting officer shall
not use the clause at 52.219-10, Incen-
tive Subcontracting Program.

[48 FR 42240, Sept. 19, 1983, as amended at 50
FR 1743, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 51 FR 2664, Jan. 17, 1986; 54 FR 30710,
July 21, 1989; 56 FR 41731, Aug. 22, 1991; 60 FR
48263, Sept. 18, 1995; 61 FR 2639, Jan. 26, 1996;
61 FR 39190, July 26, 1996; 63 FR 34067, June
22, 1998; 63 FR 36123, July 1, 1998; 63 FR 70272,
Dec. 18, 1998; 65 FR 60545, Oct. 11, 2000; 66 FR
53493, Oct. 22, 2001; 68 FR 28081, May 22, 2003;
71 FR 57367, Sept. 28, 2006]

19.800

Subpart 19.8—Contracting With
the Small Business Administra-
tion (the 8(a) Program)

SOURCE: 54 FR 46005, Oct. 31, 1989, unless
otherwise noted.

19.800 General.

(a) Section 8(a) of the Small Busines
Act (15 U.S.C. 637(a)) established a pro-
gram that authorizes the Small Busi-
ness Administration (SBA) to enter
into all types of contracts with other
agencies and let subcontracts for per-
forming those contracts to firms eligi-
ble for program participation. The
SBA'’s subcontractors are referred to as
8(a) contractors.

(b) Contracts may be awarded to the
SBA for performance by eligible 8(a)
firms on either a sole source or com-
petitive basis.

(c) When, acting under the authority
of the program, the SBA certifies to an
agency that the SBA is competent and
responsible to perform a specific con-
tract, the contracting officer is author-
ized, in the contracting officer’s discre-
tion, to award the contract to the SBA
based upon mutually agreeable terms
and conditions.

(d) The SBA refers to this program as
the 8(a) Business Development (BD)
Program.

(e) Before deciding to set aside an ac-
quisition in accordance with Subpart
19.5, 19.13, or 19.14, the contracting offi-
cer should review the acquisition for
offering under the 8(a) Program. If the
acquisition is offered to the SBA, SBA
regulations (13 CFR 126.607(b)) give
first priority to HUBZone 8(a) con-
cerns.

(f) When SBA has delegated its 8(a)
Program contract execution authority
to an agency, the contracting officer
must refer to its agency supplement or
other policy directives for appropriate
guidance.

[54 FR 46005, Oct. 31, 1989, as amended at 63
FR 70272, Dec. 18, 1998; 64 FR 32743, June 17,
1999; 64 FR 51832, Sept. 24, 1999; 69 FR 25278,
May 5, 2004]
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