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agency to select the correct wage de-
termination, the contracting agency
remains responsible for the wage deter-
mination selected. If the contracting
agency has used the €98 process, the
Department of Labor will respond to
the contracting agency based on the in-
formation provided on the e€98. The con-
tracting agency may rely upon the De-
partment of Labor response as the cor-
rect wage determination for the con-
tract.

(e) To obtain the applicable wage de-
termination for each contract action,
the contracting officer shall determine
the following information concerning
the service employees expected to be
employed by the contractor and any
subcontractors in performing the con-
tract:

(1) Determine the classes of service
employees to be utilized in perform-
ance of the contract using the Wage
and Hour Division’s Service Contract Act
Directory of Occupations (Directory).
The Directory can be found on WDOL’s
Library Page, and is for sale by the Su-
perintendent of Documents, U.S. Gov-
ernment Printing Office.

(2) Determine the locality where the
services will be performed (see 22.1009).

(3) Determine whether Section 4(c) of
the Act applies (see 22.1008-2, 22.1010
and 22.1012-2).

(4) Determine the wage rate that
would be paid each class if employed by
the agency and subject to the wage
provisions of 5 U.S.C. 5341 and/or 5332
(see 22.1016).

(f) If the contracting officer has ques-
tions regarding the procedures for ob-
taining a wage determination, or ques-
tions regarding the selection of a wage
determination, the contracting officer
should request assistance from the
agency labor advisor.

[71 FR 36933, June 28, 2006]

22.1008-2 Section 4(c) successorship
with incumbent contractor collec-
tive bargaining agreement.

(a) Early in the acquisition cycle, the
contracting officer shall determine
whether section 4(c) of the Act affects
the new acquisition. The contracting
officer shall determine whether there
is a predecessor contract covered by
the Act and, if so, whether the incum-
bent prime contractor or its sub-

22.1008-2

contractors and any of their employees
have a collective bargaining agree-
ment.

(b) Section 4(c) of the Act provides
that a successor contractor must pay
wages and fringe benefits (including ac-
crued wages and benefits and prospec-
tive increases) to service employees at
least equal to those agreed upon by a
predecessor contractor under the fol-
lowing conditions:

(1) The services to be furnished under
the proposed contract will be substan-
tially the same as services being fur-
nished by an incumbent contractor
whose contract the proposed contract
will succeed.

(2) The services will be performed in
the same locality.

(3) The incumbent prime contractor
or subcontractor is furnishing such
services through the use of service em-
ployees whose wages and fringe bene-
fits are the subject of one or more col-
lective bargaining agreements.

(c) The application of section 4(c) of
the Act is subject to the following limi-
tations:

(1) Section 4(c) of the Act will not
apply if the incumbent contractor en-
ters into a collective bargaining agree-
ment for the first time and the agree-
ment does not become effective until
after the expiration of the incumbent’s
contract.

(2) If the incumbent contractor en-
ters into a new or revised collective
bargaining agreement during the pe-
riod of the incumbent’s performance on
the current contract, the terms of the
new or revised agreement shall not be
effective for the purposes of section
4(c) of the Act under the following con-
ditions:

()(A) In sealed bidding, the con-
tracting agency receives notice of the
terms of the collective bargaining
agreement less than 10 days before bid
opening and finds that there is not rea-
sonable time still available to notify
bidders (see 22.1012-2(a)); or

(B) For contractual actions other
than sealed bidding, the contracting
agency receives notice of the terms of
the collective bargaining agreement
after award, provided that the start of
performance is within 30 days of award
(see 22.1012-2(b)); and
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(ii) The contracting officer has given
both the incumbent contractor and its
employees’ collective bargaining agent
timely written notification of the ap-
plicable acquisition dates (see 22.1010).

(d)(1) If section 4(c) of the Act ap-
plies, the contracting officer shall ob-
tain a copy of any collective bar-
gaining agreement between an incum-
bent contractor or subcontractor and
its employees. Obtaining a copy of an
incumbent contractor’s collective bar-
gaining agreement may involve coordi-
nation with the administrative con-
tracting officer responsible for admin-
istering the predecessor contract.
(Paragraph (m) of the clause at 52.222-
41, Service Contract Act of 1965, as
amended, requires the incumbent
prime contractor to furnish the con-
tracting officer a copy of each collec-
tive bargaining agreement.)

(2) If the contracting officer has
timely received the collective bar-
gaining agreement, the contracting of-
ficer may use the WDOL website to
prepare a wage determination ref-
erencing the agreement and incor-
porate that wage determination, at-
tached to a complete copy of the col-
lective bargaining agreement, into the
successor contract action. In using the
WDOL process, it is not necessary to
submit a copy of the collective bar-
gaining agreement to the Department
of Labor unless requested to do so.

(3) The contracting officer may also
use the e98 process on WDOL to request
that the Department of Labor prepare
the cover wage determination. The De-
partment of Labor’s response to the e98
may include a request for the con-
tracting officer to submit a complete
copy of the collective bargaining agree-
ment. Any questions regarding the ap-
plicability of the Act to a collective
bargaining agreement should be di-
rected to the agency labor advisor.

(e)(1) Section 4(c) of the Act will not
apply if the Secretary of Labor deter-
mines (i) after a hearing, that the
wages and fringe benefits in the prede-
cessor contractor’s collective bar-
gaining agreement are substantially at
variance with those which prevail for
services of a similar character in the
locality, or (ii) that the wages and
fringe benefits in the predecessor con-
tractor’s collective bargaining agree-

48 CFR Ch. 1 (10-1-06 Edition)

ment are not the result of arm’s length
negotiations (see 22.1013 and 22.1021).
The Department of Labor (DOL) has
concluded that contingent collective
bargaining agreement provisions that
attempt to limit a contractor’s obliga-
tions by means such as requiring
issuance of a wage determination by
the DOL, requiring inclusion of the
wage determination in the contract, or
requiring the Government to ade-
quately reimburse the contractor, gen-
erally reflect a lack of arm’s length ne-
gotiations.

(2) If the contracting officer’s review
(see 22.1013) indicates that monetary
provisions of the collective bargaining
agreement may be substantially at
variance or may not have been reached
as a result of arm’s length bargaining,
the contracting officer shall imme-
diately contact the agency labor advi-
sor to consider if further action is war-
ranted.

(f) If the services are being furnished
at more than one location and the col-
lectively bargained wage rates and
fringe benefits are different at different
locations or do not apply to one or
more locations, the contracting officer
shall identify the locations to which
the agreements apply.

(g) If the collective bargaining agree-
ment does not apply to all service em-
ployees under the contract, the con-
tracting officer shall access WDOL to
obtain the prevailing wage determina-
tion for those service employee classi-
fications that are not covered by the
collective bargaining agreement. The
contracting officer shall separately list
in the solicitation and contract the
service employee classifications— (1)
subject to the collective bargaining
agreement and (2) not subject to any
collective bargaining agreement.

[54 FR 19816, May 8, 1989, as amended at 59
FR 67040, Dec. 28, 1994. Redesignated and
amended at 71 FR 36933, June 28, 2006]

22.1009 Place
known.

of performance un-

22.1009-1 General.

If the place of performance is un-
known, the contracting officer may use
the procedures in this section. The con-
tracting officer should first attempt to
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