22.1009

(ii) The contracting officer has given
both the incumbent contractor and its
employees’ collective bargaining agent
timely written notification of the ap-
plicable acquisition dates (see 22.1010).

(d)(1) If section 4(c) of the Act ap-
plies, the contracting officer shall ob-
tain a copy of any collective bar-
gaining agreement between an incum-
bent contractor or subcontractor and
its employees. Obtaining a copy of an
incumbent contractor’s collective bar-
gaining agreement may involve coordi-
nation with the administrative con-
tracting officer responsible for admin-
istering the predecessor contract.
(Paragraph (m) of the clause at 52.222-
41, Service Contract Act of 1965, as
amended, requires the incumbent
prime contractor to furnish the con-
tracting officer a copy of each collec-
tive bargaining agreement.)

(2) If the contracting officer has
timely received the collective bar-
gaining agreement, the contracting of-
ficer may use the WDOL website to
prepare a wage determination ref-
erencing the agreement and incor-
porate that wage determination, at-
tached to a complete copy of the col-
lective bargaining agreement, into the
successor contract action. In using the
WDOL process, it is not necessary to
submit a copy of the collective bar-
gaining agreement to the Department
of Labor unless requested to do so.

(3) The contracting officer may also
use the e98 process on WDOL to request
that the Department of Labor prepare
the cover wage determination. The De-
partment of Labor’s response to the e98
may include a request for the con-
tracting officer to submit a complete
copy of the collective bargaining agree-
ment. Any questions regarding the ap-
plicability of the Act to a collective
bargaining agreement should be di-
rected to the agency labor advisor.

(e)(1) Section 4(c) of the Act will not
apply if the Secretary of Labor deter-
mines (i) after a hearing, that the
wages and fringe benefits in the prede-
cessor contractor’s collective bar-
gaining agreement are substantially at
variance with those which prevail for
services of a similar character in the
locality, or (ii) that the wages and
fringe benefits in the predecessor con-
tractor’s collective bargaining agree-
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ment are not the result of arm’s length
negotiations (see 22.1013 and 22.1021).
The Department of Labor (DOL) has
concluded that contingent collective
bargaining agreement provisions that
attempt to limit a contractor’s obliga-
tions by means such as requiring
issuance of a wage determination by
the DOL, requiring inclusion of the
wage determination in the contract, or
requiring the Government to ade-
quately reimburse the contractor, gen-
erally reflect a lack of arm’s length ne-
gotiations.

(2) If the contracting officer’s review
(see 22.1013) indicates that monetary
provisions of the collective bargaining
agreement may be substantially at
variance or may not have been reached
as a result of arm’s length bargaining,
the contracting officer shall imme-
diately contact the agency labor advi-
sor to consider if further action is war-
ranted.

(f) If the services are being furnished
at more than one location and the col-
lectively bargained wage rates and
fringe benefits are different at different
locations or do not apply to one or
more locations, the contracting officer
shall identify the locations to which
the agreements apply.

(g) If the collective bargaining agree-
ment does not apply to all service em-
ployees under the contract, the con-
tracting officer shall access WDOL to
obtain the prevailing wage determina-
tion for those service employee classi-
fications that are not covered by the
collective bargaining agreement. The
contracting officer shall separately list
in the solicitation and contract the
service employee classifications— (1)
subject to the collective bargaining
agreement and (2) not subject to any
collective bargaining agreement.

[54 FR 19816, May 8, 1989, as amended at 59
FR 67040, Dec. 28, 1994. Redesignated and
amended at 71 FR 36933, June 28, 2006]

22.1009 Place
known.

of performance un-

22.1009-1 General.

If the place of performance is un-
known, the contracting officer may use
the procedures in this section. The con-
tracting officer should first attempt to
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identify the specific places or geo-
graphical areas where the services
might be performed (see 22.1009-2) and
then may follow the procedures either
in 22.1009-3 or in 22.1009-4.

22.1009-2 Attempt to identify possible
places of performance.

The contracting officer should at-
tempt to identify the specific places or
geographical areas where the services
might be performed. The following may
indicate possible places of perform-
ance:

(a) Locations of previous contractors
and their competitors.

(b) Databases available via the Inter-
net for lists of prospective offerors and
contractors.

(c) Responses to a presolicitation no-
tice (see 5.204).

[48 FR 42258, Sept. 19, 1983, as amended at 68
FR 43856, July 24, 2003]

22.1009-3 All possible places of per-
formance identified.

(a) If the contracting officer can
identify all the possible places or areas
of performance (even though the actual
place of performance will not be known
until the successful offeror is chosen),
the contracting officer shall obtain a
wage determination for each locality
where services may be performed (see
22.1008).

(b) If the contracting officer subse-
quently learns of any potential offerors
in previously unidentified places before
the closing date for submission of of-
fers, the contracting officer shall—

(1) Obtain wage determinations for
the additional places of performance
and amend the solicitation to include
all wage determinations. If necessary,
the contracting officer shall extend the
time for submission of final offers; and

(2) Follow the procedures in 22.1009-4.

[71 FR 36934, June 28, 2006]

22.1009-4 All possible places of per-
formance not identified.

If the contracting officer believes
that there may be offerors interested
in performing in unidentified places or
areas, the contracting officer may use
the following procedures:

(a) Include the following information
in the synopsis and solicitation:

22.1009-4

(1) That the place of performance is
unknown.

(2) The possible places or areas of
performance that the contracting offi-
cer has already identified.

(3) That the contracting officer will
obtain wage determinations for addi-
tional possible places of performance if
asked to do so in writing.

(4) The time and date by which
offerors must notify the contracting of-
ficer of additional places of perform-
ance.

(b) Include the information required
by paragraphs (a)(2) and (a)(4) of this
section in the clause at 52.222-49, Serv-
ice Contract Act-Place of Performance
Unknown (see 22.1006(f)). The closing
date for receipt of offerors’ requests for
wage determinations for additional
possible places of performance should
allow reasonable time for potential
offerors to review the solicitation and
determine their interest in competing.
Generally, 10 to 15 days from the date
of issuance of the solicitation may be
considered a reasonable period of time.

(c) The procedures in 14.304 shall
apply to late receipt of offerors’ re-
quests for wage determinations for ad-
ditional places of performance. How-
ever, late receipt of an offeror’s request
for a wage determination for additional
places of performance does not pre-
clude the offeror’s competing for the
proposed acquisition.

(d) If the contracting officer receives
any timely requests for wage deter-
minations for additional places of per-
formance the contracting officer
shall—

(1) Obtain wage determinations for
the additional places of performance;
and

(2) Amend the solicitation to include
all wage determinations and, if nec-
essary, extend the time for submission
of final offers.

(e) If the successful offeror did not
make a timely request for a wage de-
termination and will perform in a place
of performance for which the con-
tracting officer therefore did not re-
quest a wage determination, the con-
tracting officer shall—

(1) Award the contract;

(2) Obtain a wage determination; and

(3) Incorporate the wage determina-
tion in the contract, retroactive to the
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