222.404

222.404 Davis-Bacon Act wage deter-
minations.

Not later than April 1 of each year,
each department and agency shall fur-
nish the Administrator, Wage and Hour
Division, with a general outline of its
proposed construction program for the
coming fiscal year. The Department of
Labor uses this information to deter-
mine where general wage determina-
tion surveys will be conducted.

(1) Indicate by individual project of
$500,000 or more—

(i) The anticipated type of construc-
tion;

(i) The estimated dollar value; and

(iii) The location in which the work
is to be performed (city, town, village,
county, or other civil subdivision of
the state).

(2) The report format is contained in
Department of Labor All Agency Memo
144, December 27, 1985.

(3) The report control number is 1671~
DOL-AN.

222,406 Administration and enforce-
ment.

222.406-1 Policy.

(a) General. The program shall also
include—

(i) Training appropriate contract ad-
ministration, labor relations, inspec-
tion, and other labor standards en-
forcement personnel in their respon-
sibilities; and

(ii) Periodic review of field enforce-
ment activities to ensure compliance
with applicable regulations and in-
structions.

(b) Preconstruction letters and con-
ferences. (1) Promptly after award of
the contract, the contracting officer
shall provide a preconstruction letter
to the prime contractor. This letter
should accomplish the following, as ap-
propriate—

(A) Indicate that the labor standards
requirements contained in the contract
are based on the following statutes and
regulations—

(1) Davis-Bacon Act;

(2) Contract Work Hours and Safety
Standards Act;

(3) Copeland (Anti-Kickback) Act;

(4) Parts 3 and 5 of the Secretary of
Labor’s Regulations (parts 3 and 5, sub-
title A, title 29, CFR); and

48 CFR Ch. 2 (10-1-06 Edition)

(5) Executive Order 11246 (Equal Em-
ployment Opportunity);

(B) Call attention to the labor stand-
ards requirements in the contract
which relate to—

(1) Employment of foremen, laborers,
mechanics, and others;

(2) Wages and fringe benefits pay-
ments, payrolls, and statements;

(3) Differentiation between
contractors and suppliers;

(4) Additional classifications;

(5) Benefits to be realized by contrac-
tors and subcontractors in keeping
complete work records;

(6) Penalties and sanctions for viola-
tions of the labor standards provisions;
and

(7) The applicable provisions of FAR
22.403; and

(C) Ensure that the contractor sends
a copy of the preconstruction letter to
each subcontractor.

(2) Before construction begins, the
contracting officer shall confer with
the prime contractor and any subcon-
tractor designated by the prime to em-
phasize their labor standards obliga-
tions under the contract when—

(A) The prime contractor has not per-
formed previous Government con-
tracts;

(B) The prime contractor experienced
difficulty in complying with Ilabor
standards requirements on previous
contracts; or

(C) It is necessary to determine
whether the contractor and its sub-
contractors intend to pay any required
fringe benefits in the manner specified
in the wage determination or to elect a
different method of payment. If the
latter, inform the contractor of the re-
quirements of FAR 22.406-2.

222.406-6 Payrolls and statements.

(a) Submission. Contractors who do
not use Department of Labor Form WH
347 or its equivalent must submit a DD
Form 879, Statement of Compliance,
with each payroll report.

sub-

222.406-8 Investigations.

(a) Before beginning an investigation,
the investigator shall inform the con-
tractor of the general scope of the in-
vestigation, and that the investigation
will include examining pertinent
records and interviewing employees. In
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conducting the investigation, follow
the procedures at PGI 222.406-8(a).

(c) Contractor notification.

(4)(A) Notify the contractor by cer-
tified mail of any finding that it is lia-
ble for liquidated damages under the
Contract Work Hours and Safety
Standards Act (CWHSSA). The notifi-
cation shall inform the contractor
that—

(1) 1t has 60 days after receipt of the
notice to appeal the assessment of lig-
uidated damages; and

(2) The appeal must demonstrate ei-
ther that the alleged violations did not
occur at all, occurred inadvertently
notwithstanding the exercise of due
care, or the assessment was computed
improperly.

(B) If an appeal is received, the con-
tracting officer shall process the ap-
peal in accordance with department or
agency regulations.

(d) Contracting officer’s report. For-
ward a detailed enforcement report or
summary report to the agency head in
accordance with agency procedures. In-
clude in the report, as a minimum, the
information specified at PGl 222.406-
8(d).

[56 FR 36358, July 31, 1991, as amended at 71
FR 18670, Apr. 12, 2006]

222.406-9 Withholding from or suspen-
sion of contract payments.

(a) Withholding from contract pay-
ments. The contracting officer shall
contact the labor advisor for assistance
when payments due a contractor are
not available to satisfy that contrac-
tor’s liability for Davis-Bacon or
CWHSSA wage underpayments or lig-
uidated damages.

(c) Disposition of contract payments
withheld or suspended.

(3) Limitation on forwarding or return-
ing funds. When disposition of withheld
funds remains the final action nec-
essary to close out a contract, the De-
partment of Labor has given blanket
approval to forward withheld funds to
the Comptroller General pending com-
pletion of an investigation or other ad-
ministrative proceedings.

(4) Liquidated damages. (A) The agen-
cy head may adjust liquidated damages
of $500 or less when the amount as-
sessed iIs incorrect or waive the assess-
ment when the violations—

222.406-13

(1) Were nonwillful or inadvertent;
and

(2) Occurred notwithstanding the ex-
ercise of due care by the contractor, its
subcontractor, or their agents.

(B) The agency head may recommend
to the Administrator, Wage and Hour
Division, that the liquidated damages
over $500 be adjusted because the
amount assessed is incorrect. The
agency head may also recommend the
assessment be waived when the viola-
tions—

(1) Were nonwillful or inadvertent;
and

(2) Occurred notwithstanding the ex-
ercise of due care by the contractor,
the subcontractor, or their agents.

222.406-10 Disposition of disputes con-
cerning construction contract labor
standards enforcement.

(d) Forward the contracting officer’s
findings and the contractor’s state-
ment through the labor advisor.

222.406-13 Semiannual enforcement

reports.

Forward these reports through the
head of the contracting activity to the
labor advisor within 15 days following
the end of the reporting period. These
reports shall not include information
from investigations conducted by the
Department of Labor. These reports
shall contain the following informa-
tion, as applicable, for construction
work subject to the Davis-Bacon Act
and the CWHSSA—

(1) Period covered;

(2) Number of prime contracts award-
ed;

(3) Total dollar amount of prime con-
tracts awarded;

(4) Number of contractors/sub-
contractors against whom complaints
were received;

(5) Number of
ducted;

(6) Number of contractors/sub-
contractors found in violation;

(7) Amount of wage restitution found
due under—

(i) Davis-Bacon Act

(ii) CWHSSA;

(8) Number of employees due wage
restitution under—

(i) Davis-Bacon Act

(ii) CWHSSA;

investigations con-
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