Defense Acquisition Regulations System, DOD

Conduct of Ballistic Missile Defense
Research, Development, Test, and
Evaluation.

[68 FR 15627, Mar. 31, 2003]

225.7017-2 Restriction.

In accordance with Section 222 of the
DoD Authorization Act for Fiscal
Years 1988 and 1989 (Pub. L. 100-180), do
not use any funds appropriated to or
for the use of DoD to enter into or
carry out a contract with a foreign
government or firm, including any con-
tract awarded as a result of a broad
agency announcement, if the contract
provides for the conduct of research,
development, test, and evaluation
(RDT&E) in connection with the Bal-
listic Missile Defense Program.

[68 FR 15627, Mar. 31, 2003]

225.7017-3 Exceptions.

This restriction does not apply—

(a) To contracts awarded to a foreign
government or firm if the contracting
officer determines that—

(1) The contract will be performed
within the United States;

(2) The contract is exclusively for
RDT&E in connection with antitactical
ballistic missile systems; or

(3) The foreign government or firm
agrees to share a substantial portion of
the total contract cost. Consider the
foreign share as substantial if it is eqg-
uitable with respect to the relative
benefits that the United States and the
foreign parties will derive from the
contract. For example, if the contract
is more beneficial to the foreign party,
its share of the cost should be cor-
respondingly higher; or

(b) If the head of the contracting ac-
tivity certifies in writing, before con-
tract award, that a U.S. firm cannot
competently perform a contract for
RDT&E at a price equal to or less than
the price at which a foreign govern-
ment or firm would perform the
RDT&E. The contracting officer or
source selection authority, as applica-
ble, shall make a determination that
will be the basis for the certification.

(1) The determination shall—

(i) Describe the contract effort;

(ii) State the number of proposals so-
licited and received from both U.S. and
foreign firms;
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(iii) ldentify the proposed awardee
and the amount of the contract;

(iv) State that selection of the con-
tractor was based on the evaluation
factors contained in the solicitation, or
the criteria contained in the broad
agency announcement; and

(v) State that a U.S. firm cannot
competently perform the effort at a
price equal to, or less than, the price at
which the foreign awardee would per-
form it.

(2) When either a broad agency an-
nouncement or program research and
development announcement is used, or
when the determination is otherwise
not based on direct competition be-
tween foreign and domestic proposals,
the determination shall not be merely
conclusory.

(i) The determination shall specifi-
cally explain its basis, include a de-
scription of the method used to deter-
mine the competency of U.S. firms, and
describe the cost or price analysis per-
formed.

(if) Alternately,
may contain—

(A) A finding, including the basis for
such finding, that the proposal was
submitted solely in response to the
terms of a broad agency announce-
ment, program research and develop-
ment announcement, or other solicita-
tion document without any technical
guidance from the program office; and

(B) A finding, including the basis for
such finding, that disclosure of the in-
formation in the proposal for the pur-
pose of conducting a competitive ac-
quisition is prohibited.

(3) Within 30 days after contract
award, forward a copy of the certifi-
cation and supporting documentation
to the Missile Defense Agency, Attn:
MDA/DRI, 7100 Defense Pentagon,
Washington, DC 20301-7100.

[68 FR 15627, Mar. 31, 2003]

the determination

225.7017-4 Solicitation provision.

Unless foreign participation is other-
wise excluded, use the provision at
252.225-7018, Notice of Prohibition of
Certain Contracts With Foreign Enti-
ties for the Conduct of Ballistic Missile
Defense Research, Development, Test,
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and Evaluation, in competitively nego-
tiated solicitations for RDT&E in con-
nection with the Ballistic Missile De-
fense Program.

[68 FR 15627, Mar. 31, 2003]

Subpart 225.7 1—Other Restrictions
on Foreign Acquisition

SOURCE: 68 FR 15631, Mar. 31, 2003, unless
otherwise noted.

225.7100 Scope of subpart.

This subpart contains foreign prod-
uct restrictions that are based on poli-
cies designed to protect the defense in-
dustrial base.

225.7101 Definitions.

Domestic manufacture is defined in the
clause at 252.225-7025, Restriction on
Acquisition of Forgings.

225.7102 Forgings.

225.7102-1 Policy.

When acquiring the following forging
items, whether as end items or compo-
nents, acquire items that are of domes-
tic manufacture to the maximum ex-
tent practicable:

Iltems Categories

Ship propulsion shafts ........... Excludes service and landing
craft shafts.

Periscope tubes ...........ccoeeue All.

Ring forgings for bull gears ... | All greater than 120 inches in

diameter.

225.7102-2 Exceptions.

The policy in 225.7102-1 does not
apply to acquisitions—

(a) Using simplified acquisition pro-
cedures, unless the restricted item is
the end item being purchased;

(b) Overseas for overseas use; or

(c) When the quantity acquired ex-
ceeds the amount needed to maintain
the U.S. defense mobilization base
(provided the excess quantity is an eco-
nomical purchase quantity). The re-
quirement for domestic manufacture
does not apply to the quantity above
that required to maintain the base, in
which case, qualifying country sources
may compete.

48 CFR Ch. 2 (10-1-06 Edition)

225.7102-3 Waiver.

Upon request from a contractor, the
contracting officer may waive the re-
quirement for domestic manufacture of
the items listed in 225.7102-1.

225.7102-4 Contract clause.

Use the clause at 252.225-7025, Re-
striction on Acquisition of Forgings, in
solicitations and contracts, unless—

(a) The supplies being acquired do
not contain any of the items listed in
225.7102-1; or

(b) An exception in 225.7102-2 applies.
If an exception applies to only a por-
tion of the acquisition, specify the ex-
cepted portion in the solicitation and
contract.

225.7103 Polyacrylonitrile (PAN) car-
bon fiber.

225.7103-1 Policy.

DoD has imposed restrictions on the
acquisition of PAN carbon fiber from
foreign sources. DoD is phasing out the
restrictions over the period ending May
31, 2006. Contractors with contracts
that contain the clause at 252.225-7022
shall use U.S. or Canadian manufactur-
ers or producers for all PAN carbon
fiber requirements.

[68 FR 15631, Mar. 31, 2003, as amended at 70
FR 6374, Feb. 7, 2005]

225.7103-2 Waivers.

With the approval of the chief of the
contracting office, the contracting offi-
cer may waive, in whole or in part, the
requirement of the clause at 252.225-
7022. For example, a waiver may be jus-
tified if a qualified U.S. or Canadian
source cannot meet scheduling require-
ments.

225.7103-3 Contract clause.

Use the clause at 252.225-7022, Re-
striction on Acquisition of
Polyacrylonitrile (PAN) Carbon Fiber,
in solicitations and contracts for major
systems issued on or before May 31,
2006, if the system is not yet in devel-
opment and demonstration (milestone
B as defined in DoDI 5000.2).

[70 FR 8537, Feb. 22, 2005]
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