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to other appropriate agency officials,
such as the officer responsible for
criminal investigation.

Subpart 25.3 [Reserved]

Subpart 25.4—Trade Agreements

25.400 Scope of subpart.

(a) This subpart provides policies and
procedures applicable to acquisitions
that are covered by—

(1) The World Trade Organization
Government Procurement Agreement
(WTO GPA), as approved by Congress
in the Uruguay Round Agreements Act
(Pub. L. 103-465);

(2) Free Trade Agreements (FTA),
consisting of—

(i) NAFTA (the North American Free
Trade Agreement, as approved by Con-
gress in the North American Free
Trade Agreement Implementation Act
of 1993 (19 U.S.C. 3301 note));

(if) Chile FTA (the United States-
Chile Free Trade Agreement, as ap-
proved by Congress in the United
States-Chile Free Trade Agreement
Implementation Act (Pub. L. 108-77));

(iii) Singapore FTA (the United
States-Singapore Free Trade Agree-
ment, as approved by Congress in the
United States-Singapore Free Trade
Agreement Implementation Act (Pub.
L. 108-78));

(iv) Australia FTA (the United
States-Australia Free Trade Agree-
ment, as approved by Congress in the
United States-Australia Free Trade
Agreement Implementation Act (Pub.
L. 108-286);

(v) Morocco FTA (The United
States—Morocco Free Trade Agree-
ment, as approved by Congress in the
United States—Morocco Free Trade
Agreement Implementation Act (Pub.
L. 108-302)); and

(vi) CAFTA-DR (The Dominican Re-
public-Central America-United States
Free Trade Agreement, as approved by
Congress in the Dominican Republic-
Central America-United States Free
Trade Agreement Implementation Act
(Pub. L. 109-53);

(3) The least developed country des-
ignation made by the U.S. Trade Rep-
resentative, pursuant to the Trade
Agreements Act (19 U.S.C. 2511(b)(4)),
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in acquisitions covered by the WTO
GPA,;

(4) The Caribbean Basin Trade Initia-
tive (CBTI) (determination of the U.S.
Trade Representative that end prod-
ucts or construction material granted
duty-free entry from countries des-
ignated as beneficiaries under the Car-
ibbean Basin Economic Recovery Act
(19 U.S.C. 2701, et seq.), with the excep-
tion of Panama, must be treated as eli-
gible products in acquisitions covered
by the WTO GPA);

(5) The lIsraeli Trade Act (the U.S.-
Israel Free Trade Area Agreement, as
approved by Congress in the United
States-Israel Free Trade Area Imple-
mentation Act of 1985 (19 U.S.C. 2112
note)); or

(6) The Agreement on Trade in Civil
Aircraft (U.S. Trade Representative
waiver of the Buy American Act for
signatories of the Agreement on Trade
in Civil Aircraft, as implemented in
the Trade Agreements Act of 1979 (19
U.S.C. 2513)).

(b) For application of the trade
agreements that are unique to indi-
vidual agencies, see agency regula-
tions.

[69 FR 77873, Dec. 28, 2004, as amended at 71
FR 219, 2006; 71 FR 20307, Apr. 19, 2006; 71 FR
36937, June 28, 2006]

25.401 Exceptions.

(a) This subpart does not apply to—

(1) Acquisitions set aside for small
businesses;

(2) Acquisitions of arms, ammuni-
tion, or war materials, or purchases in-
dispensable for national security or for
national defense purposes;

(3) Acquisitions of end products for
resale;

(4) Acquisitions from Federal Prison
Industries, Inc., under Subpart 8.6, and
acquisitions under Subpart 8.7, Acqui-
sition from Nonprofit Agencies Em-
ploying People Who Are Blind or Se-
verely Disabled; and

(5) Other acquisitions not using full
and open competition, if authorized by
Subpart 6.2 or 6.3, when the limitation
of competition would preclude use of
the procedures of this subpart; or sole
source acquisitions justified in accord-
ance with 13.501(a).

(b) In the World Trade Organization
Government Procurement Agreement
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25.402

(WTO GPA) and each FTA, there is a
U.S. schedule that lists services that
are excluded from that agreement in
acquisitions by the United States. Ac-
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quisitions of the following services are
excluded from coverage by the U.S.
schedule of the WTO GPA or an FTA as
indicated in this table:

The service
(Federal Service Codes from the Federal Procure-
ment Data System Product/Service Code Manual are
indicated in parentheses for some services.)

NAFTA,
CAFTA-DR,
and Chile FTA

Australia and

Singapore
WTO GPA FTA Morocco FTA

()]
@

All services purchased in support of military services
overseas..

(i) Automatic data processing (ADP) telecommuni-
cations and transmission services (D304), except
enhanced (i.e., value-added) telecommunications
services..

(i) ADP teleprocessing and timesharing services
(D305), telecommunications network management
services (D316), automated news services, data
services or other information services (D317), and
other ADP and telecommunications services
(D399).

(iii) Basic telecommunications network services (i.e.,
voice telephone services, packet-switched data
transmission services, circuit-switched data trans-
mission services, telex services, telegraph serv-
ices, facsimile services, and private leased circuit
services, but not information services, as defined
in 47 U.S.C. 153(20))..

Dredging

(i) Operation and management contracts of certain
Government or privately owned facilities used for
Government purposes, including Federally Funded
Research and Development Centers.

(i) Operation of all Department of Defense, Depart-
ment of Energy, or the National Aeronautics and
Space Administration facilities; and all Govern-
ment-owned research and development facilities or
Government-owned environmental laboratories.

Research and development

Transportation services (including launching serv-
ices, but not including travel agent services—
V503).

Utility services

©)
O]

(5)
(6)

()
(®)

©

stallation of equipment related to ships (J019).
Nonnuclear ship repair (J998)

Maintenance, repair, modification, rebuilding and in- | .......c.cccceeeiis X

...................... X

X X X X

X X

* % X * % X

........................ X

........................ X

*NoTE 1. Acquisitions of the services listed at (2)(iii) of this table are a subset of the excluded services at (2)(i) and (ii), and

are therefore not covered under the WTO GPA

**NOTE 2. Acquisitions of the services listed at (4)(ii) of this table are a subset of the excluded services at (4)(i), and are there-

fore not covered under the WTO GPA.

[69 FR 1054, Jan. 7, 2004, as amended at 69 FR
77874, Dec. 28, 2004; 70 FR 18958, Apr. 11, 2005;
71 FR 219, Jan. 3, 2006; 71 FR 20307, Apr. 19,
2006; 71 FR 36937, June 28, 2006]
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(a)(1) The Trade Agreements Act (19
U.S.C. 2501, et seq.) provides the author-
ity for the President to waive the Buy
American Act and other discrimina-
tory provisions for eligible products
from countries that have signed an
international trade agreement with the
United States, or that meet certain
other criteria, such as being a least de-
veloped country. The President has del-
egated this waiver authority to the

General.

U.S. Trade Representative. In acquisi-
tions covered by the WTO GPA, Free
Trade Agreements, or the Israeli Trade
Act, the USTR has waived the Buy
American Act and other discrimina-
tory provisions for eligible products.
Offers of eligible products receive equal
consideration with domestic offers.

(2) The contracting officer shall de-
termine the origin of services by the
country in which the firm providing
the services is established. See Subpart
25.5 for evaluation procedures for sup-
ply contracts covered by trade agree-
ments.

(b) The value of the acquisition is a
determining factor in the applicability
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