Defense Acquisition Regulations System, DOD

(End of clause)

252.217-7008 Bonds.

As prescribed in 217.7104(a), use the
following clause:

BonDs (DEC 1991)

(a) If the solicitation requires an offeror to
submit a bid bond, the Offeror may furnish,
instead, an annual bid bond (or evidence
thereof) or an annual performance and pay-
ment bond (or evidence thereof).

(b) If the solicitation does not require a bid
bond, the Offeror shall not include in the
price any contingency to cover the premium
of such a bond.

(c) Even if the solicitation does not require
bonds, the Contracting Officer may neverthe-
less require a performance and payment
bond, in form, amount, and with a surety ac-
ceptable to the Contracting Officer. Where
performance and payment bond is required,
the offer price shall be increased upon the
award of the job order in an amount not to
exceed the premium of a corporate surety
bond.

(d) If any surety upon any bond furnished
in connection with a job order under this
agreement fails to submit requested reports
as to its financial condition or otherwise be-
comes unacceptable to the Government, the
Contracting Officer may require the Con-
tractor to furnish whatever additional secu-
rity the Contracting Officer determines nec-
essary to protect the interests of the Govern-
ment and of persons supplying labor or mate-
rials in the performance of the work con-
templated under the Master Agreement.

(End of clause)

252.217-7009 Default.

As prescribed in 217.7104(a), use the
following clause:

DEFAULT (DEC 1991)

(a) The Government may, subject to the
provisions of paragraph (b) of this clause, by
written notice of default to the Contractor,
terminate the whole or any part of a job
order if the Contractor fails to—

(1) Make delivery of the supplies or to per-
form the services within the time specified
in a job order or any extension;

(2) Make progress, so as to endanger per-
formance of the job order; or

(3) Perform any of the other provisions of
this agreement or a job order.

(b) Except for defaults of subcontractors,
the Contractor shall not be liable for any ex-
cess costs if failure to perform the job order
arises from causes beyond the control and
without the fault or negligence of the Con-
tractor. Examples of such causes include
acts of God or of the public enemy, acts of

252.217-7009

the Government in either its sovereign or
contractual capacity, fires, floods,
epidemics, quarantine restrictions, strikes,
freight embargoes, and unusually severe
weather.

(c) If the Contractor’s failure to perform is
caused by the default of a subcontractor, and
if such default arises out of causes beyond
the control of both the Contractor and sub-
contractor, and without the fault or neg-
ligence of either, the Contractor shall not be
liable for any excess costs for failure to per-
form, unless the supplies or services to be
furnished by the subcontractor were obtain-
able from other sources in sufficient time to
permit the Contractor to perform the job
order within the time specified.

(d) If the Government terminates the job
order in whole or in part as provided in para-
graph (a) of this clause—

(1) The Government may, upon such terms
and in such manner as the Contracting Offi-
cer may deem appropriate, arrange for the
completion of the work so terminated, at
such plant or plants, including that of the
Contractor, as may be designated by the
Contracting Officer.

(i) The Contractor shall continue the per-
formance of the job order to the extent not
terminated under the provisions of this
clause.

(ii) If the work is to be completed at the
plant, the Government may use all tools,
machinery, facilities, and equipment of the
Contractor determined by the Contracting
Office to be necessary for that purpose.

(iii) If the cost to the Government of the
work procured or completed (after adjusting
such cost to exclude the effect of changes in
the plans and specifications made subsequent
to the date of termination) exceeds the price
fixed for work under the job order (after ad-
justing such price on account of changes in
the plans and specifications made before the
date of termination), the Contractor, or the
Contractor’s surety, if any, shall be liable for
such excess.

(2) The Government, in addition to any
other rights provided in this clause, may re-
quire the Contractor to transfer title and de-
livery to the Government, in the manner and
to the extent directed by the Contracting Of-
ficer, any completed supplies and such par-
tially completed supplies and materials,
parts, tools, dies, jigs, fixtures, plans, draw-
ings, information and contract rights (here-
inafter called ““manufacturing materials’’) as
the Contractor has specifically produced or
specifically acquired for the performance of
the terminated part of the job order.

(i) The Contractor shall, upon direction of
the Contracting Officer, protect and preserve
property in possession of the Contractor in
which the Government has an interest.

(ii) The Government shall pay to the Con-
tractor the job order price for completed
items of work delivered to and accepted by
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