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the final decision and will not affect the Con-
tractor’s or subcontractor’s right to damages 
against the United States where its restric-
tive markings are ultimately upheld or to 
pursue other relief, if any, as may be pro-
vided by law. 

(iv) The Government agrees that it will be 
bound by the restrictive marking where an 
appeal or suit is filed pursuant to the Con-
tract Disputes Act until final disposition by 
an agency Board of Contract Appeals or the 
United States Claims Court. Notwith-
standing the foregoing, where the head of an 
agency determines, on a nondelegable basis, 
following notice to the Contractor that ur-
gent or compelling circumstances will not 
permit awaiting the decision by such Board 
of Contract Appeals or the United States 
Claims Court, the Contractor or subcon-
tractor agrees that the agency may author-
ize release or disclosure of the technical 
data. Such agency determination may be 
made at any time after issuance of the final 
decision and will not affect the Contractor’s 
or subcontractor’s right to damages against 
the United States where its restrictive 
markings are ultimately upheld or to pursue 
other relief, if any, as may be provided by 
law. 

(h) Final disposition of appeal or suit. (1) If 
the Contractor or subcontractor appeals or 
files suit and if, upon final disposition of the 
appeal or suit, the Contracting Officer’s deci-
sion is sustained— 

(i) The restrictive marking on the tech-
nical data shall be cancelled, corrected or ig-
nored; and 

(ii) If the restrictive marking is found not 
to be substantially justified, the Contractor 
or subcontractor, as appropriate, shall be lia-
ble to the Government for payment of the 
cost to the Government of reviewing the re-
strictive marking and the fees and other ex-
penses (as defined in 28 U.S.C. 2412(d)(2)(A)) 
incurred by the Government in challenging 
the marking, unless special circumstances 
would make such payment unjust. 

(2) If the Contractor or subcontractor ap-
peals or files suit and if, upon final disposi-
tion of the appeal or suit, the Contracting 
Officer’s decision is not sustained— 

(i) The Government shall continue to be 
bound by the restrictive marking; and 

(ii) The Government shall be liable to the 
Contractor or subcontractor for payment of 
fees and other expenses (as defined in 28 
U.S.C. 2412(d)(2)(A)) incurred by the Con-
tractor or subcontractor in defending the 
marking, if the challenge by the Government 
is found not to have been made in good faith. 

(i) Duration of right to challenge. The Gov-
ernment may review the validity of any re-
striction on technical data, delivered or to 
be delivered under a contract, asserted by 
the Contractor or subcontractor. During the 
period within three (3) years of final pay-
ment on a contract or within three (3) years 

of delivery of the technical data to the Gov-
ernment, whichever is later, the Contracting 
Officer may review and make a written de-
termination to challenge the restriction. The 
Government may, however, challenge a re-
striction on the release, disclosure or use of 
technical data at any time if such technical 
data— 

(1) Is publicly available; 
(2) Has been furnished to the United States 

without restriction; or 
(3) Has been otherwise made available 

without restriction. Only the Contracting 
Officer’s final decision resolving a formal 
challenge by sustaining the validity of a re-
strictive marking constitutes ‘‘validation’’ 
as addressed in 10 U.S.C. 2321. 

(j) Decision not to challenge. A decision by 
the Government, or a determination by the 
Contracting Officer, to not challenge the re-
strictive marking or asserted restriction 
shall not constitute ‘‘validation.’’ 

(k) Privity of contract. The Contractor or 
subcontractor agrees that the Contracting 
Officer may transact matters under this 
clause directly with subcontractors at any 
tier that assert restrictive markings. How-
ever, this clause neither creates nor implies 
privity of contract between the Government 
and subcontractors. 

(l) Flowdown. The Contractor or subcon-
tractor agrees to insert this clause in contrac-
tual instruments with its subcontractors or sup-
pliers at any tier requiring the delivery of tech-
nical data, except contractual instruments for 
commercial items or commercial components. 

(End of clause) 

[60 FR 33505, June 28, 1995, as amended at 60 
FR 61602, Nov. 30, 1995; 64 FR 51077, Sept. 21, 
1999; 69 FR 31912, June 8, 2004] 

252.227–7038 [Reserved] 

252.227–7039 Patents—reporting of 
subject inventions. 

As prescribed at 227.303(a), insert the 
following clause: 

PATENTS—REPORTING OF SUBJECT INVENTIONS 
(APR 1990) 

The Contractor shall furnish the Con-
tracting Officer the following: 

(a) Interim reports every twelve (12) 
months (or such longer period as may be 
specified by the Contracting Officer) from 
the date of the contract, listing subject in-
ventions during that period and stating that 
all subject inventions have been disclosed or 
that there are no such inventions. 

(b) A final report, within three (3) months 
after completion of the contracted work, 
listing all subject inventions or stating that 
there were no such inventions. 
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(c) Upon request, the filing date, serial 
number and title, a copy of the patent appli-
cation and patent number, and issue data for 
any subject invention for which the Con-
tractor has retained title. 

(d) Upon request, the Contractor shall fur-
nish the Government an irrevocable power to 
inspect and make copies of the patent appli-
cation file. 

(End of clause) 

252.228–7000 Reimbursement for war- 
hazard losses. 

As prescribed in 228.370(a), use the 
following clause: 

REIMBURSEMENT FOR WAR-HAZARD LOSSES 
(DEC 1991) 

(a) Costs for providing employee war-haz-
ard benefits in accordance with paragraph (b) 
of the Workers’ Compensation and War-Haz-
ard Insurance clause of this contract are al-
lowable if the Contractor— 

(1) Submits proof of loss files to support 
payment or denial of each claim; 

(2) Subject to Contracting Officer approval, 
makes lump sum final settlement of any 
open claims and obtains necessary release 
documents within one year of the expiration 
or termination of this contract, unless other-
wise extended by the Contracting Officer; 
and 

(3) Provides the Contracting Officer at the 
time of final settlement of this contract— 

(i) An investigation report and evaluation 
of any potential claim; and 

(ii) An estimate of the dollar amount in-
volved should the potential claim mature. 

(b) The cost of insurance for liabilities re-
imbursable under this clause is not allow-
able. 

(c) The Contracting Officer may require 
the Contractor to assign to the Government 
all right, title, and interest to any refund, 
rebate, or recapture arising out of any claim 
settlements. 

(d) The Contractor agrees to— 
(1) Investigate and promptly notify the 

Contracting Officer in writing of any occur-
rence which may give rise to a claim or po-
tential claim, including the estimated 
amount of the claim; 

(2) Give the Contracting Officer immediate 
written notice of any suit or action filed 
which may result in a payment under this 
clause; and 

(3) Provide assistance to the Government 
in connection with any third party suit or 
claim relating to this clause which the Gov-
ernment elects to prosecute or defend in its 
own behalf. 

(End of clause) 

252.228–7001 Ground and flight risk. 
As prescribed in 228.370(b), use the 

following clause: 

GROUND AND FLIGHT RISK (SEP 1996) 

(a) Definitions. As used in this clause— 
(1) Aircraft, unless otherwise provided in 

the Schedule, means— 
(i) Aircraft to be delivered to the Govern-

ment under this contract (either before or 
after Government acceptance), including 
complete aircraft and aircraft in the process 
of being manufactured, disassembled, or re-
assembled; provided that an engine, portion 
of a wing or a wing is attached to a fuselage 
of the aircraft; and 

(ii) Aircraft, whether in a state of dis-
assembly or reassembly, furnished by the 
Government to the Contractor under this 
contract, including all property installed, in 
the process of installation, or temporarily 
removed; provided that the aircraft and 
property are not covered by a separate bail-
ment agreement. 

(2) Contractor’s premises means those prem-
ises designated in the Schedule or in writing 
by the Contracting Officer, and any other 
place the aircraft is moved for safeguarding. 

(3) Flight means any flight demonstration, 
flight test, taxi test, or other flight made in 
the performance of this contract, or for the 
purpose of safeguarding the aircraft, or pre-
viously approved in writing by the Con-
tracting Officer. 

(i) For land based aircraft, flight begins 
with the taxi roll from a flight line on the 
Contractor’s premises and continues until 
the aircraft has completed the taxi roll in re-
turning to a flight line on the Contractor’s 
premises; 

(ii) For seaplanes, flight begins with the 
launching from a ramp on the Contractor’s 
premises and continues until the aircraft has 
completed its landing run and is beached at 
a ramp on the Contractor’s premises; 

(iii) For helicopters, flight begins upon en-
gagement of the rotors for the purpose of 
take-off from the Contractor’s premises and 
continues until the aircraft has returned to 
the ground on the Contractor’s premises and 
the rotors are disengaged; and 

(iv) For vertical take-off aircraft, flight be-
gins upon disengagement from any launching 
platform or device on the Contractor’s prem-
ises and continues until the aircraft has been 
engaged to any launching platform or device 
on the Contractor’s premises; 

(v) All aircraft off the Contractor’s prem-
ises shall be considered to be in flight when 
on the ground or water for reasonable peri-
ods of time following emergency landings, 
landings made in performance of this con-
tract, or landings approved in writing by the 
Contracting Officer. 
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