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execution of this contract, the Contractor
expressly agrees to waive any rights to in-
voke the jurisdiction of local national courts
where this contract is performed and agrees
to accept the exclusive jurisdiction of the
United States Armed Services Board of Con-
tract Appeals and the United States Court of
Federal Claims for hearing and determina-
tion of any and all disputes that may arise
under the Disputes clause of this contract.

(End of clause)

[62 FR 34135, June 24, 1997]

252.235-7000 Indemnification under 10
U.S.C. 2354—fixed price.

As prescribed in 235.070-3, use the fol-
lowing clause:

INDEMNIFICATION UNDER 10 U.S.C. 2354—FIXED
PRICE (DEC 1991)

(a) This clause provides for indemnifica-
tion under 10 U.S.C. 2354 if the Contractor
meets all the terms and conditions of this
clause.

(b) Claims, losses, and damages covered—

(1) Claims by third persons for death, bod-
ily injury, sickness, or disease, or the loss,
damage, or lost use of property. Claims in-
clude those for reasonable expenses of litiga-
tion or settlement. The term third persons in-
cludes employees of the contractor;

(2) The loss, damage, and lost use of the
Contractor’s property, but excluding lost
profit; and

(3) Loss, damage, or lost use of the Govern-
ment’s property.

(c) The claim, loss, or damage—

(1) Must arise from the direct performance
of this contract;

(2) Must not be compensated by insurance
or other means, or be within deductible
amounts of the Contractor’s insurance;

(3) Must result from an unusually haz-
ardous risk as specifically defined in the con-
tract;

(4) Must not result from willful misconduct
or lack of good faith on the part of any of
the Contractor’s directors or officers, man-
agers, superintendents, or other equivalent
representatives who have supervision or di-
rection of—

(i) All or substantially all of the Contrac-
tor’s business;

(ii) All or substantially all of the Contrac-
tor’s operations at any one plant or separate
location where this contract is being per-
formed; or

(iii) A separate and complete major indus-
trial operation connected with the perform-
ance of this contract;

(5) Must not be a liability assumed under
any contract or agreement (except for sub-
contracts covered by paragraph (h) of this
clause), unless the Contracting Officer (or in
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contracts with the Department of the Navy,
the Department) specifically approved the
assumption of liability; and

(6) Must be certified as just and reasonable
by the Secretary of the department or des-
ignated representative.

(d) The Contractor shall buy and maintain,
to the extent available, insurance against
unusually hazardous risks in the form,
amount, period(s) of time, at the rate(s), and
with such insurers, as the Contracting Offi-
cer (or, for Navy contracts, the Department)
may from time to time require and approve.
If the cost of this insurance is higher than
the cost of the insurance the Contractor had
as of the date of the contract, the Govern-
ment shall reimburse the Contractor for the
difference in cost, as long as it is properly al-
locable to this contract and is not included
in the contract price. The Government shall
not be liable for claims, loss, or damage if in-
surance was available and is either required
or approved under this paragraph.

(e) A reduction of the insurance coverage
maintained by the Contractor on the date of
the execution of this contract shall not in-
crease the Government’s liability under this
clause unless the Contracting Officer con-
sents, and the contract price is equitably ad-
justed, if appropriate, to reflect the Contrac-
tor’s consideration for the Government’s as-
sumption of increased liability.

(f) Notice. The Contractor shall—

(1) Promptly notify the Contracting Officer
of any occurrence, action, or claim that
might trigger the Government’s liability
under this clause;

(2) Furnish the proof or evidence of any
claim, loss, or damage in the form and man-
ner that the Government requires; and

(3) Immediately provide copies of all perti-
nent papers that the Contractor receives or
has received.

(@) The Government may direct, partici-
pate in, and supervise the settlement or de-
fense of the claim or action. The Contractor
shall comply with the Government’s direc-
tions and execute any authorizations re-
quired.

(h) Flowdown. The Government shall in-
demnify the Contractor if the Contractor has
an obligation to indemnify a subcontractor
under any subcontract at any tier under this
contract for the unusually hazardous risk
identified in this contract only if—

(1) The Contracting Officer gave prior writ-
ten approval for the Contractor to provide in
a subcontract for the Contractor to indem-
nify the subcontractor for unusually haz-
ardous risks defined in this contract;

(2) The Contracting Officer approved those
indemnification provisions;

(3) The subcontract indemnification provi-
sions entitle the Contractor, or the Govern-
ment, or both, to direct, participate in, and
supervise the settlement or defense of rel-
evant actions and claims; and
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(4) The subcontract provides the same
rights and duties, the same provisions for no-
tice, furnishing of papers and the like, be-
tween the Contractor and the subcontractor,
as exist between the Government and the
Contractor under this clause.

(i) The Government may discharge its obli-
gations under paragraph (h) of this clause by
making payments directly to subcontractors
or to persons to whom the subcontractors
may be liable.

(J) The rights and obligations of the parties
under this clause shall survive the termi-
nation, expiration, or completion of this con-
tract.

(End of clause)

252.235-7001 Indemnification under 10
U.S.C. 2354—cost reimbursement.

As prescribed in 235.070-3, use the fol-
lowing clause:

INDEMNIFICATION UNDER 10 U.S.C. 2354—COST
REIMBURSEMENT (DEC 1991)

(a) This clause provides for indemnifica-
tion under 10 U.S.C. 2354 if the Contractor
meets all the terms and conditions of this
clause.

(b) Claims, losses, and damages covered—

(1) Claims by third persons for death, bod-
ily injury, sickness, or disease, or the loss,
damage, or lost use of property. Claims in-
clude those for reasonable expenses of litiga-
tion or settlement. The term ‘““third persons”
includes employees of the Contractor;

(2) The loss, damage, and lost use of the
Contractor’s property, but excluding lost
profit; and

(3) Loss, damage, or lost use of the Govern-
ment’s property.

(c) The claim, loss, or damage—

(1) Must arise from the direct performance
of this contract;

(2) Must not be compensated by insurance
or other means, or be within deductible
amounts of the Contractor’s insurance;

(3) Must result from an unusually haz-
ardous risk as specifically defined in the con-
tract;

(4) Must not result from willful misconduct
or lack of good faith on the part of any of
the Contractor’s directors or officers, man-
agers, superintendents, or other equivalent
representatives who have supervision or di-
rection of—

(i) All or substantially all of the Contrac-
tor’s business;

(ii) All or substantially all of the Contrac-
tor’s operations at any one plant or separate
location where this contract is being per-
formed; or

(iii) A separate and complete major indus-
trial operation connected with the perform-
ance of this contract;
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(5) Must not be a liability assumed under
any contract or agreement (except for sub-
contracts covered by paragraph (i) of this
clause), unless the Contracting Officer (or in
contracts with the Department of the Navy,
the Department) specifically approved the
assumption of liability; and

(6) Must be certified as just and reasonable
by the Secretary of the department or des-
ignated representative.

(d) A reduction of the insurance coverage
maintained by the Contractor on the date of
the execution of this contract shall not in-
crease the Government’s liability under this
clause unless the Contracting Officer con-
sents, and the contract price is equitably ad-
justed, if appropriate, to reflect the Contrac-
tor’s consideration for the Government’s as-
sumption of increased liability.

(e) Notice. The Insurance—Liability to
Third Persons clause of this contract applies
also to claims under this clause. In addition,
the Contractor shall—

(1) Promptly notify the Contracting Officer
of any occurrence, action, or claim that
might trigger the Government’s liability
under this clause;

(2) Furnish the proof or evidence of any
claim, loss, or damage in the form and man-
ner that the Government requires; and

(3) Immediately provide copies of all perti-
nent papers that the contractor receives or
has received.

(f) The Government may direct, partici-
pate in, and supervise the settlement or de-
fense of the claim or action. The Contractor
shall comply with the Government’s direc-
tions, and execute any authorizations re-
quired.

(g9) The Limitation of Cost clause of this
contract does not apply to the Government’s
obligations under this clause. The obliga-
tions under this clause are excepted from the
release required by the Allowable Cost, Fee,
and Payment clause of this contract.

(h) Under this clause, a claim, loss, or dam-
age arises from the direct performance of
this contract if the cause of the claim, loss,
or damage occurred during the period of per-
formance of this contract or as a result of
the performance of this contract.

(i) Flowdown. The Government shall in-
demnify the Contractor if the Contractor has
an obligation to indemnify a subcontractor
under any subcontract at any tier under this
contract for the unusually hazardous risk
identified in this contract only if—

(1) The Contracting Officer gave prior writ-
ten approval for the Contractor to provide in
a subcontract for the Contractor to indem-
nify the subcontractor for unusually haz-
ardous risks defined in this contract;

(2) The Contracting Officer approved those
indemnification provisions;

(3) The subcontract indemnification provi-
sions entitle the Contractor, or the Govern-
ment, or both, to direct, participate in, and
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