26.102

groups (including corporations orga-
nized by Kenai, Juneau, Sitka, and Ko-
diak) as defined in the Alaska Native
Claims Settlement Act, that is recog-
nized by the Federal Government as el-
igible for services from BIA in accord-
ance with 25 U.S.C. 1452(c).

Interested party means a prime con-
tractor or an actual or prospective of-
feror whose direct economic interest
would be affected by the award of a
subcontract or by the failure to award
a subcontract.

[56 FR 41737, Aug. 22, 1991, as amended at 61
FR 39210, July 26, 1996; 65 FR 24323, Apr. 25,
2000]
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Indian organizations and Indian-
owned economic enterprises shall have
the maximum practicable opportunity
to participate in performing contracts
awarded by Federal agencies. In ful-
filling this requirement, the Indian In-
centive Program allows an incentive
payment equal to 5 percent of the
amount paid to a subcontractor in per-
forming the contract, if the contract so
authorizes and the subcontractor is an
Indian organization or Indian-owned
economic enterprise.

Policy.

[61 FR 39211, July 26, 1996]

26.103 Procedures.

(a) Contracting officers and prime
contractors, acting in good faith, may
rely on the representation of an Indian
organization or Indian-owned economic
enterprise as to its eligibility, unless
an interested party challenges its sta-
tus or the contracting officer has inde-
pendent reason to question that status.

(b) In the event of a challenge to the
representation of a subcontractor, the
contracting officer shall refer the mat-
ter to the U.S. Department of the Inte-
rior, Bureau of Indian Affairs (BIA),
Attn: Chief, Division of Contracting
and Grants Administration, 1849 C
Street, NW., MS-2626-MIB, Wash-
ington, DC 20240-4000. The BIA will de-
termine the eligibility and notify the
contracting officer.

(c) The BIA will acknowledge receipt
of the request from the contracting of-
ficer within 5 working days. Within 45
additional working days, BIA will ad-
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vise the contracting officer, in writing,
of its determination.

(d) The contracting officer will notify
the prime contractor upon receipt of a
challenge.

(1) To be considered timely, a chal-
lenge shall—

(i) Be in writing;

(ii) ldentify the basis for the chal-
lenge;

(iii) Provide detailed evidence sup-
porting the claim; and

(iv) Be filed with and received by the
contracting officer prior to award of
the subcontract in question.

(2) If the notification of a challenge
is received by the prime contractor
prior to award, it shall withhold award
of the subcontract pending the deter-
mination by BIA, unless the prime con-
tractor determines, and the con-
tracting officer agrees, that award
must be made in order to permit time-
ly performance of the prime contract.

(3) Challenges received after award of
the subcontract shall be referred to
BIA, but the BIA determination shall
have prospective application only.

(e) If the BIA determination is not
received within the prescribed time pe-
riod, the contracting officer and the
prime contractor may rely on the rep-
resentation of the subcontractor.

(f) Subject to the terms and condi-
tions of the contract and the avail-
ability of funds, contracting officers
shall authorize an incentive payment
of 5 percent of the amount paid to the
subcontractor. Contracting officers
shall seek funding in accordance with
agency procedures.

[56 FR 41737, Aug. 22, 1991, as amended at 57
FR 20377, May 12, 1992; 61 FR 39211, July 26,
1996; 62 FR 40236, July 25, 1997; 64 FR 10532,
Mar. 4, 1999]

26.104 Contract clause.

Contracting officers in civilian agen-
cies may insert the clause at 52.226-1,
Utilization of Indian Organizations and
Indian-Owned Economic Enterprises, in
solicitations and contracts if—

(@) In the opinion of the contracting
officer, subcontracting possibilities
exist for Indian organizations or In-
dian-owned economic enterprises; and
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(b) Funds are available for any in-
creased costs as described in paragraph
(b)(2) of the clause at 52.226-1.

[65 FR 24323, Apr. 25, 2000]

Subpart 26.2—Disaster or
Emergency Assistance Activities

SOURCE: 61 FR 39200, July 26, 1996, unless
otherwise noted.

26.200 Scope of subpart.

This subpart implements 42 U.S.C.
5150, which provides a preference for
local organizations, firms, and individ-
uals when contracting for major dis-
aster or emergency assistance activi-
ties (see Subpart 6.6).

[61 FR 39200, July 26, 1996, as amended at 71
FR 44548, Aug. 4, 2006]

26.201 Policy.

(a) When contracting under this sub-
part for major disaster or emergency
assistance activities, such as debris
clearance, distribution of supplies, or
reconstruction, preference shall be
given, to the extent feasible and prac-
ticable, to those organizations, firms,
or individuals residing or doing busi-
ness primarily in the area affected by
such major disaster or emergency.

(b) The authority to provide pref-
erence under this subpart applies only
to those acquisitions, including those
which do not exceed the simplified ac-
quisition threshold, conducted during
the term of a major disaster or emer-
gency declaration made by the Presi-
dent of the United States under the au-
thority of the Robert T. Stafford Dis-
aster Relief and Emergency Assistance
Act (42 U.S.C. 5121 et seq.).

26.202 Procedures to accomplish the
local area preference.

(a) Local area set-aside. The con-
tracting officer may set-aside solicita-
tions to allow only offerors residing or
doing business primarily in the area af-
fected by such major disaster or emer-
gency to compete (see 6.602).

(1) The contracting officer, in con-
sultation with the requirements office,
shall define the specific geographic
area for the local set-aside.

(2) A major disaster may result in nu-
merous Presidential declarations span-

26.300

ning counties in several contiguous
States. The designated area need not
include all the counties in the declared
disaster/emergency area(s), but cannot
go outside it.

(3) The contracting officer shall also
consider whether a local area set-aside
should be further restricted to small
business concerns in the designated
area (see Part 19).

(b) Other appropriate procedures. The
contracting officer may use other ap-
propriate procedures to give preference
to those organizations, firms, or indi-
viduals residing or doing business pri-
marily in the area affected by the
major disaster or emergency to the ex-
tent feasible and practicable. For ex-
ample, the contracting officer may im-
plement the preference by using an
evaluation factor. (See 6.603.)

[71 FR 44548, Aug. 4, 2006, as amended at 71
FR 57380, Sept. 28, 2006]

26.203 Solicitation provisions and con-
tract clause.

(a) The contracting officer shall in-
sert the provision at 52.226-3, Disaster
or Emergency Area Representation, for
acquisitions using the local area set-
aside. For commercial items see
12.301(e)(4).

(b) The contracting officer shall in-
sert the provision 52.226-4, Notice of
Disaster or Emergency Area Set-aside
in solicitations and contracts for ac-
quisitions that are set-aside for a Dis-
aster or Emergency Area under
26.203(a).

(c) The contracting officer shall in-
sert the clause 52.226-5, Restrictions on
Subcontracting Outside Disaster or
Emergency Area, in all solicitations
and contracts that contain the provi-
sion at 52.226-3.

[71 FR 44548, Aug. 4, 2006, as amended at 71
FR 57380, Sept. 28, 2006]

Subpart 26.3—Historically Black
Colleges and Universities and
Minority Institutions

SOURCE: 62 FR 12703, Mar. 17, 1997, unless
otherwise noted.
26.300 Scope of subpart.

(a) This subpart implements Execu-
tive Order 12928 of September 16, 1994,
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