31.205-19

(i) The total amount of IR&D costs
applicable to the product can be identi-
fied;

(i) The proration of such costs to
sales of the product is reasonable;

(iii) The contractor had no Govern-
ment business during the time that the
costs were incurred or did not allocate
IR&D costs to Government contracts
except to prorate the cost of developing
a specific product to the sales of that
product; and

(iv) No costs of current IR&D pro-
grams are allocated to Government
work except to prorate the costs of de-
veloping a specific product to the sales
of that product.

(2) When deferred costs are recog-
nized, the contract (except firm-fixed-
price and fixed-price with economic
price adjustment) will include a spe-
cific provision setting forth the
amount of deferred IR&D costs that are
allocable to the contract. The negotia-
tion memorandum will state the cir-
cumstances pertaining to the case and
the reason for accepting the deferred
costs.

(e) Cooperative arrangements. (1) IR&D
costs may be incurred by contractors
working jointly with one or more non-
Federal entities pursuant to a coopera-
tive arrangement (for example, joint
ventures, limited partnerships,
teaming arrangements, and collabora-
tion and consortium arrangements).
IR&D costs also may include costs con-
tributed by contractors in performing
cooperative research and development
agreements, or similar arrangements,
entered into under—

(i) Section 12 of the Stevenson-
Wydler Technology Transfer Act of 1980
(15 U.S.C. 3710(a));

(i) Sections 203(c) (5) and (6) of the
National Aeronautics and Space Act of
1958, as amended (42 U.S.C. 2473(c) (5)
and (6));

(iii) 10 U.S.C. 2371 for the Defense Ad-
vanced Research Projects Agency; or

(iv) Other equivalent authority.

(2) IR&D costs incurred by a con-
tractor pursuant to these types of co-
operative arrangements should be con-
sidered as allowable IR&D costs if the
work performed would have been al-
lowed as contractor IR&D had there
been no cooperative arrangement.
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(3) Costs incurred in preparing, sub-
mitting, and supporting offers on po-
tential cooperative arrangements are
allowable to the extent they are allo-
cable, reasonable, and not otherwise
unallowable.

[57 FR 44265, Sept. 24, 1992, as amended at 59
FR 11379, Mar. 10, 1994; 62 FR 12705, Mar. 17,
1997; 62 FR 51271, Sept. 30, 1997; 62 FR 64932,
Dec. 9, 1997; 66 FR 2131, Jan. 10, 2001]

31.205-19 Insurance and indemnifica-
tion.

(a) Insurance by purchase or by self-
insuring includes—

(1) Coverage the contractor is re-
quired to carry or to have approved,
under the terms of the contract; and

(2) Any other coverage the contractor
maintains in connection with the gen-
eral conduct of its business.

(b) For purposes of applying the pro-
visions of this subsection, the Govern-
ment considers insurance provided by
captive insurers (insurers owned by or
under control of the contractor) as self-
insurance, and charges for it shall com-
ply with the provisions applicable to
self-insurance costs in this subsection.
However, if the captive insurer also
sells insurance to the general public in
substantial quantities and it can be
demonstrated that the charge to the
contractor is based on competitive
market forces, the Government will
consider the insurance as purchased in-
surance.

() Whether or not the contract is
subject to CAS, self-insurance charges
are allowable subject to paragraph (e)
of this subsection and the following
limitations:

(1) The contractor shall measure, as-
sign, and allocate costs in accordance
with 48 CFR 9904.416, Accounting for In-
surance Costs.

(2) The contractor shall comply with
(48 CFR) part 28. However, approval of
a contractor’s insurance program in ac-
cordance with part 28 does not con-
stitute a determination as to the al-
lowability of the program’s cost.

(3) If purchased insurance is avail-
able, any self-insurance charge plus in-
surance administration expenses in ex-
cess of the cost of comparable pur-
chased insurance plus associated insur-
ance administration expenses is unal-
lowable.
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(4) Self-insurance charges for risks of
catastrophic losses are unallowable (see
28.308(e)).

(d) Purchased insurance costs are al-
lowable, subject to paragraph (e) of
this subsection and the following limi-
tations:

(1) For contracts subject to full CAS
coverage, the contractor shall measure,
assign, and allocate costs in accord-
ance with 48 CFR 9904.416.

(2) For all contracts, premiums for
insurance purchased from fronting in-
surance companies (insurance compa-
nies not related to the contractor but
who reinsure with a captive insurer of
the contractor) are unallowable to the
extent they exceed the sum of—

(i) The amount that would have been
allowed had the contractor insured di-
rectly with the captive insurer; and

(i) Reasonable fronting company
charges for services rendered.

(3) Actual losses are unallowable un-
less expressly provided for in the con-
tract, except—

(i) Losses incurred under the nominal
deductible provisions of purchased in-
surance, in keeping with sound busi-
ness practice, are allowable; and

(ii) Minor losses, such as spoilage,
breakage, and disappearance of small
hand tools that occur in the ordinary
course of business and that are not cov-
ered by insurance, are allowable.

(e) Self-insurance and purchased in-
surance costs are subject to the cost
limitations in the following para-
graphs:

(1) Costs of insurance required or ap-
proved pursuant to the contract are al-
lowable.

(2) Costs of insurance maintained by
the contractor in connection with the
general conduct of its business are al-
lowable subject to the following limita-
tions:

(i) Types and extent of coverage shall
follow sound business practice, and the
rates and premiums shall be reason-
able.

(ii) Costs allowed for business inter-
ruption or other similar insurance
shall be limited to exclude coverage of
profit.

(iii) The cost of property insurance
premiums for insurance coverage in ex-
cess of the acquisition cost of the in-
sured assets is allowable only when the
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contractor has a formal written policy
assuring that in the event the insured
property is involuntarily converted,
the new asset shall be valued at the
book value of the replaced asset plus or
minus adjustments for differences be-
tween insurance proceeds and actual
replacement cost. If the contractor
does not have such a formal written
policy, the cost of premiums for insur-
ance coverage in excess of the acquisi-
tion cost of the insured asset is unal-
lowable.

(iv) Costs of insurance for the risk of
loss of, or damage to, Government
property are allowable only to the ex-
tent that the contractor is liable for
such loss or damage and such insurance
does not cover loss or damage which re-
sults from willful misconduct or lack
of good faith on the part of any of the
contractor’s directors or officers, or
other equivalent representatives.

(v) Costs of insurance on the lives of
officers, partners, proprietors, or em-
ployees are allowable only to the ex-
tent that the insurance represents ad-
ditional compensation (see 31.205-6).

(3) The cost of insurance to protect
the contractor against the costs of cor-
recting its own defects in materials
and workmanship is unallowable. How-
ever, insurance costs to cover fortu-
itous or casualty losses resulting from
defects in materials or workmanship
are allowable as a normal business ex-
pense.

(4) Premiums for retroactive or
backdated insurance written to cover
losses that have occurred and are
known are unallowable.

(5) The Government is obligated to
indemnify the contractor only to the
extent authorized by law, as expressly
provided for in the contract, except as
provided in paragraph (d)(3) of this sub-
section.

(6) Late premium payment charges
related to employee deferred com-
pensation plan insurance incurred pur-
suant to section 4007 (29 U.S.C. 1307) or
section 4023 (29 U.S.C. 1323) of the Em-
ployee Retirement Income Security
Act of 1974 are unallowable.

[68 FR 69256, Dec. 11, 2003]
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