Federal Acquisition Regulation

Hour Contracts, in solicitations and
contracts when a time-and-materials
or labor-hour contract is contemplated.

(i) If the nature of the work to be
performed requires the contractor to
furnish material that is regularly sold
to the general public in the normal
course of business by the contractor
and the price is under the limitations
prescribed in 16.601(b)(3), the con-
tracting officer shall use the clause
with its Alternate I.

(ii) If a labor-hour contract is con-
templated, and if no specific reim-
bursement for materials furnished is
intended, the contracting officer may
use the clause with its Alternate Il.

(iii) If the contracting officer deter-
mines that it is necessary to withhold
payment to protect the Government’s
interests, paragraph (a)(2) of the clause
permits the contracting officer to uni-
laterally issue a modification requiring
the contractor to withhold 5 percent of
amounts due, up to a maximum of
$50,000 under the contract. The con-
tracting officer shall ensure that the
modification specifies the percentage
and total amount of the withhold pay-
ment. Normally, there should be no
need to withhold payment for a con-
tractor with a record of timely sub-
mittal of the release discharging the
Government from all liabilities, obliga-
tions, and claims, as required by para-
graph (f) of the clause.

(b) The contracting officer shall in-
sert the following clauses, appro-
priately modified with respect to pay-
ment due dates in accordance with
agency regulations:

(1) The clause at 52.232-8, Discounts
for Prompt Payment, in solicitations
and contracts when a fixed-price supply
contract or fixed-price service contract
is contemplated.

(2) A clause, substantially the same
as the clause at 52.232-9, Limitation on
Withholding of Payments, in solicita-
tions and contracts when a supply con-
tract, research and development con-
tract, service contract, time-and-mate-
rials contract, or labor-hour contract
is contemplated that includes two or
more terms authorizing the temporary
withholding of amounts otherwise pay-
able to the contractor for supplies de-
livered or services performed.

32.112-1

(c) The contracting officer shall in-
sert the following clauses, appro-
priately modified with respect to pay-
ments due dates in accordance with
agency regulations:

(1) The clause at 52.232-10, Payments
under Fixed-Price Architect-Engineer
Contracts, in fixed-price architect-en-
gineer contracts.

(2) The clause at 52.232-11, Extras, in
solicitations and contracts when a
fixed-price supply contract, fixed-price
service contract, or a transportation
contract is contemplated.

[48 FR 42328, Sept. 19, 1983, as amended at 51
FR 2665, Jan. 17, 1986; 60 FR 49711, Sept. 26,
1995; 70 FR 43581, July 27, 2005]

32.112 Nonpayment of subcontractors
under contracts for noncommercial
items.

32.112-1 Subcontractor assertions of
nonpayment.

(@) In accordance with Section
806(a)(4) of Pub. L. 102-190, as amended
by Sections 2091 and 8105 of Pub. L. 103-
355, upon the assertion by a subcon-
tractor or supplier of a Federal con-
tractor that the subcontractor or sup-
plier has not been paid in accordance
with the payment terms of the sub-
contract, purchase order, or other
agreement with the prime contractor,
the contracting officer may deter-
mine—

(1) For a construction contract,
whether the contractor has made—

(i) Progress payments to the subcon-
tractor or supplier in compliance with
Chapter 39 of Title 31, United States
Code (Prompt Payment Act); or

(if) Final payment to the subcon-
tractor or supplier in compliance with
the terms of the subcontract, purchase
order, or other agreement with the
prime contractor;

(2) For a contract other than con-
struction, whether the contractor has
made progress payments, final pay-
ments, or other payments to the sub-
contractor or supplier in compliance
with the terms of the subcontract, pur-
chase order, or other agreement with
the prime contractor; or

(3) For any contract, whether the
contractor’s certification of payment
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