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(b) Agencies may issue their own in-
structions to deal with advance pay-
ment items in paragraph (a) above au-
thorized under statutes relevant to
their agencies.

32.405 Applying Pub. L. 85-804 to ad-
vance payments under sealed bid
contracts.

(a) Actions that designated agencies
may take to facilitate the national de-
fense without regard to other provi-
sions of law relating to contracts, as
explained in 50.101(a), also include
making advance payments. These ad-
vance payments may be made at or
after award of sealed bid contracts as
well as negotiated contracts.

(b) Bidders may request advance pay-
ments before or after award, even if the
invitation for bids does not contain an
advance payment provision. However,
the contracting officer shall reject any
bid requiring that advance payments
be provided as a basis for acceptance.

(c) When advance payments are re-
quested, the agency may—

(1) Enter into the contract and pro-
vide for advance payments conforming
to this part 32;

(2) Enter into the contract without
providing for advance payments if the
contractor does not actually need ad-
vance payments; or

(3) Deny award of the contract if the
request for advance payments has been
disapproved under 32.409-2 and funds
adequate for performance are not oth-
erwise available to the offeror.

[48 FR 42328, Sept. 19, 1983, as amended at 50
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

32.406 Letters of credit.

(a) The Department of the Treasury
(Treasury) prescribes regulations and
instructions covering the use of letters
of credit for advance payments under
contracts. See Treasury Department
Circular 1075 (31 CFR part 205), and the
implementing instructions in the
Treasury Financial Manual, available
in offices providing financial advice
and assistance.

(b) If agencies provide advance pay-
ments to contractors, use of the fol-
lowing methods is required unless the
agency has obtained a waiver from the
Treasury Department:

32.407

(1) By letter of credit if the con-
tracting agency expects to have a con-
tinuing relationship with the con-
tractor for a year or more, with ad-
vances totaling at least $120,000 a year.

(2) By direct Treasury check if the
circumstances do not meet the criteria
in subparagraph (1) above.

(c) If the agency has entered into
multiple contracts (or a combination
of contract(s) and assistance agree-
ment(s)) involving eligibility of a con-
tractor for more than one letter of
credit, the agency shall follow arrange-
ments made under Treasury procedures
for (1) consolidating funding to the
same contractor under one letter of
credit or (2) replacing multiple letters
of credit with a single letter of credit.

(d) The letter of credit enables the
contractor to withdraw Government
funds in amounts needed to cover its
own disbursements of cash for contract
performance. Whenever feasible, the
agency shall, under the direction and
approval of the Department of the
Treasury, use a letter of credit method
that requires the contractor not to
withdraw the Government funds until
the contractor’s checks have been (1)
forwarded to the payees (delay of draw-
down technique), or (2) presented to the
contractor’s bank for payment (checks
paid technique) (see 31 CFR 205.3 and
205.4(d)).

(e) The Treasury regulations provide
for terminating the advance financing
arrangement if the contractor is un-
willing or unable to minimize the
elapsed time between receipt of the ad-
vance and disbursement of the funds.
In such cases, if reversion to normal
payment methods is not feasible, the
Treasury regulation provides for use of
a working capital method of advance;
i.e., for limiting advances to (1) only
the estimated disbursements for a
given initial period and (2) subse-
quently, for only actual cash disburse-
ments (31 CFR 205.3(k) and 205.7).

[48 FR 42328, Sept. 19, 1983, as amended at 52
FR 19805, May 27, 1987]

32.407 Interest.

(a) Except as provided in paragraph
(d) below, the contracting officer shall
charge interest on the daily unliqui-
dated balance of all advance payments
at the higher of—
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