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(A) The designated payment office 
that receives the demand will annotate 
it with the date of receipt, provided the 
demand is received on or before the 
40th day after payment was made; or 

(B) If the designated payment office 
fails to make the required annotation, 
the Government will determine the de-
mand’s validity based on the date the 
contractor has placed on the demand; 
provided such date is no later than the 
40th day after payment was made. 

(d) Disagreements. (1) The payment of-
fice will not pay interest penalties if 
payment delays are due to disagree-
ment between the Government and 
contractor concerning— 

(i) The payment amount; 
(ii) Contract compliance; or 
(iii) Amounts temporarily withheld 

or retained in accordance with the 
terms of the contract. 

(2) The Government and the con-
tractor must resolve claims involving 
disputes, and any interest that may be 
payable in accordance with the Dis-
putes clause. 

(e) Computation of interest penalties. 
The Government will compute interest 
penalties in accordance with OMB 
prompt payment regulations at 5 CFR 
part 1315. These regulations are avail-
able via the Internet at http:// 
www.fms.treas.gov/prompt/. 

(f) Unavailability of funds. The tem-
porary unavailability of funds to make 
a timely payment does not relieve an 
agency from the obligation to pay in-
terest penalties. 

32.908 Contract clauses. 

(a) Insert the clause at 52.232–26, 
Prompt Payment for Fixed-Price Ar-
chitect-Engineer Contracts, in solicita-
tions and contracts that contain the 
clause at 52.232–10, Payments Under 
Fixed-Price Architect-Engineer Con-
tracts. 

(1) As authorized in 32.904(c)(2), the 
contracting officer may modify the 
date in paragraph (a)(4)(i) of the clause 
to specify a period longer than 7 days 
for constructive acceptance or con-
structive approval, if required to afford 
the Government a practicable oppor-
tunity to inspect and test the supplies 
furnished or evaluate the services per-
formed. 

(2) As provided in 32.903, agency poli-
cies and procedures may authorize 
amendment of paragraphs (a)(1)(i) and 
(ii) of the clause to insert a period 
shorter than 30 days (but not less than 
7 days) for making contract invoice 
payments. 

(b) Insert the clause at 52.232–27, 
Prompt Payment for Construction Con-
tracts, in all solicitations and con-
tracts for construction (see part 36). 

(1) As authorized in 32.904(d)(1)(i)(B), 
the contracting officer may modify the 
date in paragraph (a)(1)(i)(A) of the 
clause to specify a period longer than 
14 days if required to afford the Gov-
ernment a reasonable opportunity to 
adequately inspect the work and to de-
termine the adequacy of the Contrac-
tor’s performance under the contract. 

(2) As authorized in 32.904(d)(2)(iv), 
the contracting officer may modify the 
date in paragraph (a)(4)(i) of the clause 
to specify a period longer than 7 days 
for constructive acceptance or con-
structive approval if required to afford 
the Government a reasonable oppor-
tunity to inspect and test the supplies 
furnished or evaluate the services per-
formed. 

(c) Insert the clause at 52.232–25, 
Prompt Payment, in all other solicita-
tions and contracts, except when the 
clause at 52.212–4, Contract Terms and 
Conditions—Commercial Items, ap-
plies, or when payment terms and late 
payment penalties are established by 
other governmental authority (e.g., 
tariffs). 

(1) As authorized in 
32.904(b)(1)(ii)(B)(4), the contracting of-
ficer may modify the date in paragraph 
(a)(5)(i) of the clause to specify a period 
longer than 7 days for constructive ac-
ceptance, if required to afford the Gov-
ernment a reasonable opportunity to 
inspect and test the supplies furnished 
or to evaluate the services performed, 
except in the case of a contract for the 
purchase of a commercial item, includ-
ing a brand-name commercial item for 
authorized resale (e.g., commissary 
items). 

(2) As provided in 32.903, agency poli-
cies and procedures may authorize 
amendment of paragraphs (a)(1)(i) and 
(ii) of the clause to insert a period 
shorter than 30 days (but not less than 
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7 days) for making contract invoice 
payments. 

(3) If the contract is a cost-reim-
bursement contract for services, use 
the clause with its Alternate I. 

32.909 Contractor inquiries. 

(a) Direct questions involving— 
(1) Delinquent payments to the des-

ignated billing office or designated 
payment office; and 

(2) Disagreements in payment 
amount or timing to the contracting 
officer for resolution. The contracting 
officer must coordinate within appro-
priate contracting channels and seek 
the advice of other offices as necessary 
to resolve disagreements. 

(b) Small business concerns may con-
tact the agency’s local small business 
specialist or representative from the 
Office of Small and Disadvantaged 
Business Utilization to obtain addi-
tional assistance related to payment 
issues, late payment interest penalties, 
and information on the Prompt Pay-
ment Act. 

Subpart 32.10—Performance- 
Based Payments 

SOURCE: 60 FR 49715, Sept. 26, 1995, unless 
otherwise noted. 

32.1000 Scope of subpart. 

This subpart provides policy and pro-
cedures for performance-based pay-
ments under noncommercial purchases 
pursuant to subpart 32.1. This subpart 
does not apply to— 

(a) Payments under cost-reimburse-
ment contracts; 

(b) Contracts for architect-engineer 
services or construction, or for ship-
building or ship conversion, alteration, 
or repair, when the contracts provide 
for progress payments based upon a 
percentage or stage of completion; or 

(c) Contracts awarded through sealed 
bid procedures. 

[60 FR 49715, Sept. 26, 1995, as amended at 65 
FR 16281, Mar. 27, 2000] 

32.1001 Policy. 

(a) Performance-based payments are 
the preferred Government financing 
method when the contracting officer 

finds them practical, and the con-
tractor agrees to their use. 

(b) Performance-based payments are 
contract financing payments that are 
not payment for accepted items. 

(c) Performance-based payments are 
fully recoverable, in the same manner 
as progress payments, in the event of 
default. Except as provided in 
32.1003(c), the contracting officer must 
not use performance-based payments 
when other forms of contract financing 
are provided. 

(d) For Government accounting pur-
poses, the Government should treat 
performance-based payments like 
progress payments based on costs 
under subpart 32.5. 

(e) Performance-based payments are 
contract financing payments and, 
therefore, are not subject to the inter-
est-penalty provisions of prompt pay-
ment (see subpart 32.9). However, each 
agency must make these payments in 
accordance with the agency’s policy for 
prompt payment of contract financing 
payments. 

[65 FR 16281, Mar. 27, 2000] 

32.1002 Bases for performance-based 
payments. 

Performance-based payments may be 
made on any of the following bases: 

(a) Performance measured by objec-
tive, quantifiable methods; 

(b) Accomplishment of defined 
events; or 

(c) Other quantifiable measures of re-
sults. 

32.1003 Criteria for use. 
The contracting officer may use per-

formance-based payments only if the 
following conditions are met: 

(a) The contracting officer and offer-
or are able to agree on the perform-
ance-based payment terms; 

(b) The contract is a fixed-price type 
contract; and 

(c) The contract does not provide for 
other methods of contract financing, 
except that advance payments in ac-
cordance with subpart 32.4, or guaran-
teed loans in accordance with subpart 
32.3 may be used. 

[60 FR 49715, Sept. 26, 1995, as amended at 65 
FR 16282, Mar. 27, 2000; 67 FR 70521, Nov. 22, 
2002] 

VerDate Aug<31>2005 02:00 Nov 29, 2006 Jkt 208201 PO 00000 Frm 00712 Fmt 8010 Sfmt 8010 Y:\SGML\208201.XXX 208201jc
or

co
ra

n 
on

 P
R

O
D

P
C

62
 w

ith
 C

F
R


