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or requests referral to the Secretary,
approval shall also be obtained from
the Director, Division of Acquisition
Policy (DAP) before making the award.

(2) The contracting officer shall re-
quire written confirmation of any oral
protest. To be considered timely, the
written confirmation must be filed in
accordance with the applicable provi-
sions in 333.102(a). In the following
cases, written protests received by the
contracting officer before award shall
be forwarded, through acquisition
channels, to the DPCO for processing.
Files concerning these protests shall be
submitted in duplicate, or as otherwise
specified by the DPCO and sent in the
most expeditious manner, marked
“IMMEDIATE ACTION—PROTEST
BEFORE AWARD”, and contain the
documentation referenced in
333.104(a)(3).

(i) The protestant requests referral to
the Secretary of Health and Human
Services;

(ii) The protest is known to have
been lodged with the Comptroller Gen-
eral or the Secretary, or is addressed to
either; or

(iii) The contracting officer enter-
tains some doubt as to the proper ac-
tion regarding the protest or believes it
to be in the best interest of the Gov-
ernment that the protest be considered
by the Secretary or the Comptroller
General. Otherwise, protests addressed
to the contracting officer may be an-
swered by the contracting officer, with
the concurrence of the contracting ac-
tivity’s protest control officer and
OGC-BAL.

(3) Protests
shall be treated as
33.103(b)(3).

333.104 Protests to GAO.

(a) General procedures. (3) Protests
lodged with GAO, whether before or
after award, shall be processed by the
DPCO. Protest files shall be prepared
by the contracting office and distrib-
uted as follows: two copies to the
DPCO, one copy to the contracting ac-
tivity’s protest control officer, and one
copy to OGC-BAL. Files shall include
the following documentation:

(i) The contracting officer’s state-
ment of facts and circumstances, in-
cluding a discussion of the merits of

received after award
indicated in FAR
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the protest, and conclusions and rec-
ommendations, including documentary
evidence on which they are based.

(ii) A copy of the IFB or RFP.

(iii) A copy of the abstract of bids or
proposals.

(iv) A copy of the bid or proposal of
the successful offeror to whom award
has been made or is proposed to be
made.

(v) A copy of the bid or proposal of
the protestant, if any.

(vi) The current status of award.
When award has been made, this shall
include whether performance has com-
menced, shipment or delivery has been
made, or a stop work order has been
issued.

(vii) A copy of any mutual agreement
to suspend work on a no-cost basis,
when appropriate (see FAR 33.104(c)(4)).

(viii) Copies of the notice of protest
given offerors and other parties when
the notice is appropriate (see FAR
33.104(a)(2)).

(ix) A copy of the technical evalua-
tion report, when applicable, and a
copy of each evaluator’s rating for rel-
evant proposals.

(X) A copy of the negotiation memo-
randum, when applicable.

(xi) The name and telephone number
of the person in the contracting office
who may be contacted for information
relevant to the protest.

(xii) A copy of the competitive range
memorandum. and

(xiii) Any document which is referred
to in the contracting officer’s state-
ment of facts. The files shall be assem-
bled in an orderly manner and shall in-
clude an index of enclosures.

(4) The DPCO is responsible for mak-
ing the necessary distributions ref-
erenced in FAR 33.104 (a)(4).

(5) The contracting officer shall fur-
nish the protest file containing the
documentation specified in paragraph
(a)(3) of this section, except the item in
paragraph (a)(3)(i), to the DPCO within
fourteen (14) calendar days from re-
ceipt of the protest. The contracting
officer shall provide the documentation
required by item (a)(3)(i) of this section
to the DPCO within twenty-one (21)
calendar days from receipt of the pro-
test. Since the statute allows only a
short time period in which to respond
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to protests lodged with GAO, the con-
tracting officer shall handle each pro-
test on a priority basis. The DPCO
shall prepare the report and submit it
and the protest file to GAO in accord-
ance with FAR 33.104(a)(4)(i).

(6) Since the DPCO will furnish the
report to GAO, the protestor, and other
interested parties, comments on the re-
port from the protestor and other in-
terested parties will be requested to be
sent to the DPCO.

(7) The Office of Acquisition Manage-
ment (Division of Acquisition Policy
(DAP)) has been designated as the
headquarters office, and the DPCO as
the individual, that GAO should con-
tact concerning all protests lodged
with GAO.

(b) Protests before award. (1) To make
an award notwithstanding a protest,
the contracting officer shall prepare a
finding using the criteria in FAR
33.104(b)(1), have it executed by the
head of the contracting activity
(HCA)(not delegable), and forward it,
along with a written request for ap-
proval to make the award, to the Di-
rector, Office of Acquisition Manage-
ment and Policy (Director, OAMP).

(2) If the request to make an award
notwithstanding the protest is ap-
proved by the Director, OAMP, the
DPCO shall notify GAO. Whether the
request is approved or not, the DPCO
shall telephonically notify the con-
tracting activity’s protest control offi-
cer of the decision of the Director,
OAMP, and the contracting activity’s
protest control officer shall imme-
diately notify the contracting officer.
The DPCO shall confirm the decision
by memorandum to the contracting ac-
tivity’s protest control officer.

(4) The contracting officer shall pre-
pare the protest file in accordance with
paragraph (a)(3) of this section, and
forward the required number of copies
to the DPCO (see paragraph (a)(5) of
this section).

(c) Protests after award. (2) If the con-
tracting officer believes performance
should be allowed to continue notwith-
standing the protest, a finding shall be
prepared by the contracting officer
using the criteria in FAR 33.104(c)(2),
executed by the HCA (not delegable),
and forwarded, along with a written re-
quest for approval, to the Director, Di-
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vision of Acquisition Policy (DAP). The
same procedures for notification stated
in paragraph (b)(2) of this section shall
be followed.

(6) The contracting officer shall pre-
pare the protest file in accordance with
paragraph (a)(3) of this section, and
forward the required number of copies
to the DPCO (see paragraph (a)(5) of
this section).

(d) Findings and notice. The con-
tracting officer shall perform the ac-
tions required by FAR 33.104 (d); how-
ever, notification to GAO and other in-
terested parties shall be made by the
DPCO.

(9) Notice to GAO. The Director, Of-
fice of Acquisition Management and
Policy shall be the official to comply
with the requirements of FAR 33.104
(9).

(i) Express option. When GAO invokes
the express option, the contracting of-
ficer shall prepare the complete protest
file as described in paragraph (a)(3) of
this section, to include the item in
paragraph (a)(3)(i), and deliver it
(hand-carry, if necessary) to the DPCO
in time to meet the submittal date es-
tablished by GAO. The DPCO will no-
tify the contracting officer of the sub-
mittal date after GAO has finalized its
requirements.

Subpart 333.2—Disputes and
Appeals

333.203 Applicability.

(c) The Armed Services Board of Con-
tract Appeals (ASBCA) has been des-
ignated by the Secretary as the author-
ized ‘““Board” to hear and determine
disputes for the Department.

333.209 Suspected fraudulent claims.

The contracting officer shall submit
any instance of a contractor’s sus-
pected fraudulent claim to the Office of
the Inspector General for investiga-
tion.

333.211 Contracting officer’s decision.

(a)(2) The contracting officer shall
refer a proposed final decision to the
Office of General Counsel, Business and
Administrative Law Division (OGC-
BAL), for advice as to the legal suffi-
ciency and format before sending the
final decision to the contractor. The



