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litigation, if required by the Government, 
when the liability is not insured or covered 
by the bond. The Contractor may, at its own 
expense, be associated with the Government 
representatives in any such claim or litiga-
tion. 

(End of clause) 

Alternate I (APR 1984). If the success-
ful offeror represents in the offer that 
the offeror is partially immune from 
tort liability as a State agency, add 
the following paragraph (h) to the basic 
clause: 

(h) Notwithstanding paragraphs (a) and (c) 
of this clause— 

(1) The Government does not assume any 
liability to third persons, nor will the Gov-
ernment reimburse the Contractor for its li-
ability to third persons, with respect to loss 
due to death, bodily injury, or damage to 
property resulting in any way from the per-
formance of this contract or any subcontract 
under this contract; and 

(2) The Contractor need not provide or 
maintain insurance coverage as required by 
paragraph (a) of this clause; provided, that 
the Contractor may obtain any insurance 
coverage deemed necessary, subject to ap-
proval by the Contracting Officer as to form, 
amount, and duration. The Contractor shall 
be reimbursed for the cost of such insurance 
and, to the extent provided in paragraph (c) 
of this clause, to liabilities to third persons 
for which the Contractor has obtained insur-
ance coverage as provided in this paragraph, 
but for which such coverage is insufficient in 
amount. 

(End of clause) 

Alternate II (APR 1984). If the success-
ful offeror represents in the offer that 
the offeror is totally immune from tort 
liability as a State agency, substitute 
the following paragraphs (a) and (b) for 
paragraphs (a) and (b) of the basic 
clause: 

(a) The Government does not assume any 
liability to third persons, nor will the Gov-
ernment reimburse the Contractor for its li-
ability to third persons, with respect to loss 
due to death, bodily injury, or damage to 
property resulting in any way from the per-
formance of this contract or any subcontract 
under this contract. 

(b) If any suit or action is filed, or if any 
claim is made against the Contractor, the 
cost and expense of which may be reimburs-
able to the Contractor under this contract, 
the Contractor shall immediately notify the 
Contracting Officer and promptly furnish 
copies of all pertinent papers received by the 
Contractor. The Contractor shall, if required 

by the Government, authorize Government 
representatives to settle or defend the claim 
and to represent the Contractor in or take 
charge of any litigation. The Contractor 
may, at its own expense, be associated with 
the Government representatives in any such 
claims or litigation. 

(End of clause) 

352.232–9 Withholding of contract pay-
ments. 

Insert the following clause in all so-
licitations and contracts other than 
purchase orders: 

WITHHOLDING OF CONTRACT PAYMENTS (APR 
1984) 

Notwithstanding any other payment provi-
sions of this contract, failure of the Con-
tractor to submit required reports when due 
or failure to perform or deliver required 
work, supplies, or services, will result in the 
withholding of payments under this contract 
unless such failure arises out of causes be-
yond the control, and without the fault or 
negligence of the Contractor as defined by 
the clause entitled ‘‘Excusable Delays’’ or 
‘‘Default’’, as applicable. The Government 
shall promptly notify the Contractor of its 
intention to withhold payment of any in-
voice or voucher submitted. 

(End of clause) 

352.232–74 Estimated cost and fixed 
fee—Incrementally funded contract. 

The following clause, or one reading 
substantially as it, shall be included in 
the Special Provisions of an incremen-
tally funded contract: 

CONSIDERATION-ESTIMATED COST AND FIXED 
FEE (APR 1984) 

(a) It is estimated that the total cost to 
the Government for full performance of this 
contract will be $lll, of which the sum of 
$lll represents the estimated reimburs-
able costs and $lll represents the fixed- 
fee. 

(b) Total funds currently available for pay-
ment and allotted to this contract are 
$lll, of which $lll represents the esti-
mated reimbursable costs and $lll rep-
resents the fixed-fee. For further provisions 
on funding, see the Limitation of Funds 
clause. 

(c) It is estimated that the amount cur-
rently allotted will cover performance of 
Phase I which is scheduled to be completed 
by (date)lll. 

(d) The Contracting Officer may allot addi-
tional funds to the contract without the con-
currence of the Contractor. 
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(End of clause) 

352.232–75 Incremental funding. 
The following provision shall be in-

cluded in all requests for proposals 
whenever the use of incremental fund-
ing is contemplated: 

INCREMENTAL FUNDING (JAN 2001) 

(a) It is the Government’s intention to ne-
gotiate and award a contract using the incre-
mental funding concepts described in the 
clause entitled Limitation of Funds. Under 
the clause, which will be included in the re-
sultant contract, initial funds will be obli-
gated under the contract to cover the first 
year of performance. Additional funds are in-
tended to be allotted to the contract by con-
tract modification, up to and including the 
full estimated cost of the contract, to ac-
complish the entire project. While it is the 
Government’s intention to progressively 
fund this contract over the entire period of 
performance up to and including the full es-
timated cost, the Government will not be ob-
ligated to reimburse the Contractor for costs 
incurred in excess of the periodic allotments, 
nor will the Contractor be obligated to per-
form in excess of the amount allotted. 

(b) The Limitation of Funds clause to be 
included in the resultant contract shall su-
persede the Limitation of Cost clause found 
in the General Provisions. 

(End of provision) 

352.233–70 Litigation and claims. 
Insert the following clause in all so-

licitations and resultant cost-reim-
bursement contracts: 

LITIGATION AND CLAIMS (APR 1984) 

The Contractor shall give the Contracting 
Officer immediate notice in writing of any 
action, including any proceeding before an 
administrative agency, filed against the Con-
tractor arising out of the performance of this 
contract, including, but not limited to the 
performance of any subcontract hereunder; 
and any claim against the Contractor the 
cost and expense of which is allowable under 
the clause entitled ‘‘Allowable Cost and Pay-
ment.’’ Except as otherwise directed by the 
Contracting Officer, the Contractor shall fur-
nish immediately to the Contracting Officer 
copies of all pertinent papers received by the 
Contractor with respect to such action or 
claim. To the extent not in conflict with any 
applicable policy of insurance, the Con-
tractor may, with the Contracting Officer’s 
approval, settle any such action or claim. If 
required by the Contracting Officer, the Con-
tractor shall effect an assignment and sub-
rogation in favor of the Government of all 

the Contractor’s rights and claims (except 
those against the Government) arising out of 
any such action or claim against the Con-
tractor; and authorize representatives of the 
Government to settle or defend any such ac-
tion or claim and to represent the Con-
tractor in, or to take charge of, any action. 
If the settlement or defense of an action or 
claim is undertaken by the Government, the 
Contractor shall furnish all reasonable as-
sistance in effecting a settlement or assert-
ing a defense. Where an action against the 
Contractor is not covered by a policy of in-
surance, the Contractor shall, with the ap-
proval of the Contracting Officer, proceed 
with the defense of the action in good faith. 
The Government shall not be liable for the 
expense of defending any action or for any 
costs resulting from the loss thereof to the 
extent that the Contractor would have been 
compensated by insurance which was re-
quired by law or regulation or by written di-
rection of the Contracting Officer, but which 
the Contractor failed to secure through its 
own fault or negligence. In any event, unless 
otherwise expressly provided in this con-
tract, the Contractor shall not be reimbursed 
or indemnified by the Government for any li-
ability loss, cost or expense, which the Con-
tractor may incur or be subject to by reason 
of any loss, injury or damage, to the person 
or to real or personal property of any third 
parties as may accrue during, or arise from, 
the performance of this contract. 

(End of clause) 

352.242–71 Final decisions on audit 
findings. 

Insert the following clause in all so-
licitations and resultant cost-reim-
bursement contracts. 

FINAL DECISIONS ON AUDIT FINDINGS (APR 
1984) 

For the purpose of issuing final decisions 
under the Disputes clause of this contract 
concerning monetary audit findings, the 
Contracting Officer shall be that person with 
ultimate responsibility for making that deci-
sion in accordance with Chapter 1–105, Reso-
lution of Audit Findings, of the Depart-
ment’s Grants Administration Manual. 

(End of clause) 

352.249–14 Excusable delays. 

Insert the following clause in all so-
licitations and resultant contracts 
other than purchase orders which do 
not have either a default or excusable 
delays clause, as prescribed in 342.7003– 
1(a): 
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