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48 CFR Ch. 1 (10–1–06 Edition) 36.202 

consider performance reports in ac-
cordance with agency instructions. 

[48 FR 42356, Sept. 19, 1983, as amended at 51 
FR 2666, Jan. 17, 1986; 54 FR 48989, Nov. 28, 
1989; 71 FR 57368, Sept. 28, 2006] 

36.202 Specifications. 
(a) Construction specifications shall 

conform to the requirements in part 11 
of this regulation. 

(b) Whenever possible, contracting 
officers shall ensure that references in 
specifications are to widely recognized 
standards or specifications promul-
gated by governments, industries, or 
technical societies. 

(c) When brand name or equal descrip-
tions are necessary, specifications 
must clearly identify and describe the 
particular physical, functional, or 
other characteristics of the brand- 
name items which are considered es-
sential to satisfying the requirement. 

(d) In accordance with Executive 
Order 13202, of February 17, 2001, Pres-
ervation of Open Competition and Gov-
ernment Neutrality Towards Govern-
ment Contractors’ Labor Relations on 
Federal and Federally Funded Con-
struction Projects, as amended on 
April 6, 2001— 

(1) The Government, or any construc-
tion manager acting on behalf of the 
Government, must not— 

(i) Require or prohibit offerors, con-
tractors, or subcontractors to enter 
into or adhere to agreements with one 
or more labor organizations (as defined 
in 42 U.S.C. 2000e(d)) on the same or 
other related construction projects; or 

(ii) Otherwise discriminate against 
offerors, contractors, or subcontractors 
for becoming, refusing to become, or 
remaining signatories or otherwise ad-
hering to agreements with one or more 
labor organizations, on the same or 
other related construction projects. 

(2) Nothing in this paragraph pro-
hibits offerors, contractors, or sub-
contractors from voluntarily entering 
into project labor agreements. 

(3) The head of the agency may ex-
empt a construction project from this 
policy if the agency head finds that, as 
of February 17, 2001— 

(i) The agency or a construction 
manager acting on behalf of the Gov-
ernment had issued or was a party to 
bid specifications, project agreements, 

agreements with one or more labor or-
ganizations, or other controlling docu-
ments with respect to that particular 
project, which contained any of the re-
quirements or prohibitions in para-
graph (d)(1) of this section; and 

(ii) One or more construction con-
tracts subject to such requirements or 
prohibitions had been awarded. 

(4) The head of the agency may ex-
empt a particular project, contract, or 
subcontract from this policy upon a 
finding that special circumstances re-
quire an exemption in order to avert an 
imminent threat to public health or 
safety, or to serve the national secu-
rity. A finding of ‘‘special cir-
cumstances’’ may not be based on the 
possibility or presence of a labor dis-
pute concerning the use of contractors 
or subcontractors who are nonsignato-
ries to, or otherwise do not adhere to, 
agreements with one or more labor or-
ganizations, or concerning employees 
on the project who are not members of 
or affiliated with a labor organization. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 48249, Sept. 18, 1995; 66 FR 27415, May 16, 
2001] 

36.203 Government estimate of con-
struction costs. 

(a) An independent Government esti-
mate of construction costs shall be pre-
pared and furnished to the contracting 
officer at the earliest practicable time 
for each proposed contract and for each 
contract modification anticipated to 
exceed the simplified acquisition 
threshold. The contracting officer may 
require an estimate when the cost of 
required work is not anticipated to ex-
ceed the simplified acquisition thresh-
old. The estimate shall be prepared in 
as much detail as though the Govern-
ment were competing for award. 

(b) When two-step sealed bidding is 
used, the independent Government es-
timate shall be prepared when the con-
tract requirements are definitized. 

(c) Access to information concerning 
the Government estimate shall be lim-
ited to Government personnel whose 
official duties require knowledge of the 
estimate. An exception to this rule 
may be made during contract negotia-
tions to allow the contracting officer 
to identify a specialized task and dis-
close the associated cost breakdown 
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