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selection has taken place and will be
conducted, to the extent practicable, in
accordance with  15.503, 15.506(b)
through (f), 15.507(c). Note that
15.506(d)(2) through (d)(5) do not apply
to architect-engineer contracts.

[48 FR 42356, Sept. 19, 1983, as amended at 60
FR 42657, Aug. 16, 1995; 61 FR 69291, Dec. 31,
1996; 62 FR 51271, Sept. 30, 1997]

36.608 Liability for Government costs
resulting from design errors or defi-
ciencies.

Architect-engineer contractors shall
be responsible for the professional
quality, technical accuracy, and co-
ordination of all services required
under their contracts. A firm may be
liable for Government costs resulting
from errors or deficiencies in designs
furnished under its contract. There-
fore, when a modification to a con-
struction contract is required because
of an error or deficiency in the services
provided under an architect-engineer
contract, the contracting officer (with
the advice of technical personnel and
legal counsel) shall consider the extent
to which the architect-engineer con-
tractor may be reasonably liable. The
contracting officer shall enforce the li-
ability and collect the amount due, if
the recoverable cost will exceed the ad-
ministrative cost involved or is other-
wise in the Government’s interest. The
contracting officer shall include in the
contract file a written statement of the
reasons for the decision to recover or
not to recover the costs from the firm.

36.609 Contract clauses.

36.609-1 Design within funding limita-
tions.

(a) The Government may require the
architect-engineer contractor to design
the project so that construction costs
will not exceed a contractually speci-
fied dollar limit (funding limitation). If
the price of construction proposed in
response to a Government solicitation
exceeds the construction funding limi-
tation in the architect-engineer con-
tract, the firm shall be solely respon-
sible for redesigning the project within
the funding limitation. These addi-
tional services shall be performed at no
increase in the price of this contract.
However, if the cost of proposed con-

36.609-2

struction is affected by events beyond
the firm’s reasonable control (e.g., if
there is an increase in material costs
which could not have been anticipated,
or an undue delay by the Government
in issuing a construction solicitation),
the firm shall not be obligated to rede-
sign at no cost to the Government. If a
firm’s design fails to meet the contrac-
tual limitation on construction cost
and the Government determines that
the firm should not redesign the
project, a written statement of the rea-
sons for that determination shall be
placed in the contract file.

(b) The amount of the construction
funding limitation (to be inserted in
paragraph (c) of the clause at 52.236-22)
is to be established during negotiations
between the contractor and the Gov-
ernment. This estimated construction
contract price shall take into account
any statutory or other limitations and
exclude any allowances for Govern-
ment supervision and overhead and any
amounts set aside by the Government
for contingencies. In negotiating the
amount, the contracting officer should
make available to the contractor the
information upon which the Govern-
ment has based its initial construction
estimate and any subsequently ac-
quired information that may affect the
construction costs.

(c) The contracting officer shall in-
sert the clause at 52.236-22, Design
Within Funding Limitations, in fixed-
price architect-engineer contracts ex-
cept when (1) the head of the con-
tracting activity or a designee deter-
mines in writing that cost limitations
are secondary to performance consider-
ations and additional project funding
can be expected, if necessary, (2) the
design is for a standard structure and
is not intended for a specific location,
or (3) there is little or no design effort
involved.

[48 FR 42356, Sept. 19, 1983, as amended at 50
FR 26903, June 28, 1985]

36.609-2 Redesign responsibility for
design errors or deficiencies.

(@) Under architect-engineer con-
tracts, contractors shall be required to
make necessary corrections at no cost
to the Government when the designs,
drawings, specifications, or other items
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36.609-3

or services furnished contain any er-
rors, deficiencies, or inadequacies. If,
in a given situation, the Government
does not require a firm to correct such
errors, the contracting officer shall in-
clude a written statement of the rea-
sons for that decision in the contract
file.

(b) The contracting officer shall in-
sert the clause at 52.236-23, Responsi-
bility of the Architect-Engineer Con-
tractor, in fixed-price architect-engi-
neer contracts.

[48 FR 42356, Sept. 19, 1983, as amended at 50
FR 26903, June 28, 1985]

36.609-3 Work oversight in architect-
engineer contracts.

The contracting officer shall insert
the clause at 52.236-24, Work Oversight
in Architect-Engineer Contracts, in all
architect-engineer contracts.

[50 FR 26903, June 28, 1985, as amended at 64
FR 51845, Sept. 24, 1999]

The contracting officer shall insert
the clause at 52.236-25,

36.609-4 Requirements for registration
of designers.

Insert the clause at 52.236-25, Re-
quirements for Registration of Design-
ers, in architect-engineer contracts, ex-
cept that it may be omitted when the
design will be performed—

(a) Outside the United States and its
outlying areas; or

(b) In a State or outlying area of the
United States that does not have reg-
istration requirements for the par-
ticular field involved.

[68 FR 28083, May 22, 2003]

Subpart 36.7—Standard and Op-
tional Forms for Contracting
for Construction, Architect-En-
gineer Services, and Disman-
fling, Demolition, or Removal
of Improvements

36.700 Scope of subpart.

This subpart sets forth requirements
for the use of standard and optional
forms, prescribed in part 53, for con-
tracting for construction, architect-en-
gineer services, or dismantling, demoli-
tion, or removal of improvements.

48 CFR Ch. 1 (10-1-06 Edition)

These standard and optional forms are
illustrated in part 53.

[54 FR 29282, July 11, 1989]

36.701 Standard and optional forms
for use in contracting for construc-
tion or dismantling, demolition, or
removal of improvements.

(a) Standard Form 1442, Solicitation,
Offer, and Award (Construction, Alter-
ation, or Repair), shall be used to so-
licit and submit offers, and award con-
struction or dismantling, demolition,
or removal of improvements contracts
expected to exceed the simplified ac-
quisition threshold, and may be used
for contracts at or below the simplified
acquisition threshold. In all sealed bid
solicitations, or when the Government
otherwise requires a noncancellable
offer acceptance period, the con-
tracting officer shall insert in the
blank provided in Block 13D the num-
ber of calendar days that the offer
must be available for acceptance after
the date offers are due.

(b) Optional Form 347, Order for Sup-
plies or Services, may be used for con-
struction or dismantling, demolition,
or removal of improvements contracts
that are at or below the simplified ac-
quisition threshold provided, that the
contracting officer includes the clauses
required (see subpart 36.5) in the sim-
plified acquisitions (see part 13).

(c) Contracting officers may use Op-
tional Form 1419, Abstract of Offers—
Construction, and Optional Form
1419A, Abstract of Offers—Construc-
tion, Continuation Sheet, or the auto-
mated equivalents to record offers sub-
mitted in response to a sealed bid solic-
itation (see 14.403) and may also use
them to record offers submitted in re-
sponse to negotiated solicitations.

(d) Contracting activities shall use
Standard Form 1420, Performance Eval-
uation (Construction), in evaluating
and reporting on the performance of
construction contractors as required in
36.201.

[48 FR 42356, Sept. 19, 1983, as amended at 52
FR 19805, May 27, 1987; 54 FR 29282, July 11,
1989; 60 FR 34759, July 3, 1995; 61 FR 39198,
July 26, 1996; 69 FR 59699, Oct. 5, 2004]
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