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contract. This part applies to all con-
tracts and orders for services regard-
less of the contract type or kind of
service being acquired. This part re-
quires the use of performance-based ac-
quisitions for services to the maximum
extent practicable and prescribes poli-
cies and procedures for use of perform-
ance-based acquisition methods (see
Subpart 37.6). Additional guidance for
research and development services is in
part 35; architect-engineering services
is in part 36; information technology is
in part 39; and transportation services
is in part 47. Parts 35, 36, 39, and 47
take precedence over this part in the
event of inconsistencies. This part in-
cludes, but is not limited to, contracts
for services to which the Service Con-
tract Act of 1965, as amended, applies
(see subpart 22.10).

[62 FR 12694, Mar. 17, 1997, as amended at 62
FR 44815, Aug. 22, 1997; 71 FR 218, Jan. 3, 2006]

Subpart 37.1—Service Contracts—
General

37.101 Definitions.

As used in this part—

Child care services means child protec-
tive services (including the investiga-
tion of child abuse and neglect re-
ports), social services, health and men-
tal health care, child (day) care, edu-
cation (whether or not directly in-
volved in teaching), foster care, resi-
dential care, recreational or rehabilita-
tive programs, and detention, correc-
tional, or treatment services.

Nonpersonal services contract means a
contract under which the personnel
rendering the services are not subject,
either by the contract’s terms or by
the manner of its administration, to
the supervision and control usually
prevailing in relationships between the
Government and its employees.

Performance-based contracting means
structuring all aspects of an acquisi-
tion around the purpose of the work to
be performed as opposed to either the
manner by which the work is to be per-
formed or broad and imprecise state-
ments of work.

Service contract means a contract that
directly engages the time and effort of
a contractor whose primary purpose is
to perform an identifiable task rather

48 CFR Ch. 1 (10-1-06 Edition)

than to furnish an end item of supply.
A service contract may be either a non-
personal or personal contract. It can
also cover services performed by either
professional or nonprofessional per-
sonnel whether on an individual or or-
ganizational basis. Some of the areas
in which service contracts are found in-
clude the following:

(1) Maintenance, overhaul, repair,
servicing, rehabilitation, salvage, mod-
ernization, or modification of supplies,
systems, or equipment.

(2) Routine recurring maintenance of
real property.

(3) Housekeeping and base services.

(4) Advisory and assistance services.

(5) Operation of Government-owned
equipment, facilities, and systems.

(6) Communications services.

(7) Architect-Engineering (see sub-
part 36.6).

(8) Transportation and related serv-
ices (see part 47).

(9) Research and development (see
part 35).

[48 FR 42365, Sept. 19, 1983, as amended at 53
FR 43392, Oct. 26, 1988; 59 FR 67051, Dec. 28,
1994; 62 FR 44815, Aug. 22, 1997; 66 FR 2133,
Jan. 10, 2001]

37.102 Policy.

(a) Performance-based acquisition
(see Subpart 37.6) is the preferred
method for acquiring services (Public
Law 106-398, section 821). When acquir-
ing services, including those acquired
under supply contracts or orders, agen-
cies must—

(1) Use performance-based acquisi-
tion methods to the maximum extent
practicable, except for—

(i) Architect-engineer services ac-
quired in accordance with 40 U.S.C. 1101
et seq. (see part 36);

(i) Construction (see part 36);

(iii) Utility services (see part 41); or

(iv) Services that are incidental to
supply purchases; and

(2) Use the following order of prece-
dence (Public Law 106-398, section
821(a));

(i) A firm-fixed price performance-
based contract or task order.

(if) A performance-based contract or
task order that is not firm-fixed price.

(iii) A contract or task order that is
not performance-based.
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(b) Agencies shall generally rely on
the private sector for commercial serv-
ices (see OMB Circular No. A-76, Per-
formance of Commercial Activities and
subpart 7.3).

(c) Agencies shall not award a con-
tract for the performance of an inher-
ently governmental function (see sub-
part 7.5).

(d) Non-personal service contracts
are proper under general contracting
authority.

(e) Agency program officials are re-
sponsible for accurately describing the
need to be filled, or problem to be re-
solved, through service contracting in
a manner that ensures full under-
standing and responsive performance
by contractors and, in so doing, should
obtain assistance from contracting of-
ficials, as needed. To the maximum ex-
tent practicable, the program officials
shall describe the need to be filled
using performance-based acquisition
methods.

(f) Agencies shall establish effective
management practices in accordance
with Office of Federal Procurement
Policy (OFPP) Policy Letter 93-1, Man-
agement Oversight of Service Con-
tracting, to prevent fraud, waste, and
abuse in service contracting.

(g) Services are to be obtained in the
most cost-effective manner, without
barriers to full and open competition,
and free of any potential conflicts of
interest.

(h) Agencies shall ensure that suffi-
ciently trained and experienced offi-
cials are available within the agency to
manage and oversee the contract ad-
ministration function.

[61 FR 2630, Jan. 26, 1996, as amended at 62
FR 12694, Mar. 17, 1997; 62 FR 44815, Aug. 22,
1997; 66 FR 22083, May 2, 2001; 70 FR 57454,
Sept. 30, 2005; 71 FR 218, Jan. 3, 2006]

37.103 Contracting officer responsi-
bility.

(a) The contracting officer is respon-
sible for ensuring that a proposed con-
tract for services is proper. For this
purpose the contracting officer shall—

(1) Determine whether the proposed
service is for a personal or nonpersonal
services contract using the definitions
at 2.101 and 37.101 and the guidelines in
37.104;

37.104

(2) In doubtful cases, obtain the re-
view of legal counsel; and

(3) Document the file (except as pro-
vided in paragraph (b) below) with (i)
the opinion of legal counsel, if any, (ii)
a memorandum of the facts and ration-
ale supporting the conclusion that the
contract does not violate the provi-
sions in 37.104(b), and (iii) any further
documentation that the contracting
agency may require.

(b) Nonpersonal services contracts
are exempt from the requirements of
subparagraph (a)(3) above.

(c) Ensure that performance-based
acquisition methods are used to the
maximum extent practicable when ac-
quiring services.

(d) Ensure that contracts for child
care services include requirements for
criminal history background checks on
employees who will perform child care
services under the contract in accord-
ance with 42 U.S.C. 13041, as amended,
and agency procedures.

[48 FR 42365, Sept. 19, 1983, as amended at 55
FR 36796, Sept. 6, 1990; 59 FR 67051, Dec. 28,
1994; 62 FR 233, Jan. 2, 1997; 62 FR 44815, Aug.
22, 1997; 62 FR 51379, Oct. 1, 1997; 66 FR 2133,
Jan. 10, 2001; 71 FR 218, Jan. 3, 2006]

37.104 Personal services contracts.

(a) A personal services contract is
characterized by the employer-em-
ployee relationship it creates between
the Government and the contractor’s
personnel. The Government is nor-
mally required to obtain its employees
by direct hire under competitive ap-
pointment or other procedures required
by the civil service laws. Obtaining
personal services by contract, rather
than by direct hire, circumvents those
laws unless Congress has specifically
authorized acquisition of the services
by contract.

(b) Agencies shall not award personal
services contracts unless specifically
authorized by statute (e.g., 5 U.S.C.
3109) to do so.

(c)(1) An employer-employee rela-
tionship under a service contract oc-
curs when, as a result of (i) the con-
tract’s terms or (ii) the manner of its
administration during performance,
contractor personnel are subject to the
relatively continuous supervision and
control of a Government officer or em-
ployee. However, giving an order for a
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