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Federal Acquisition Regulation 49.402–6 

notice that the failure to perform is ex-
cusable, the contract shall not be ter-
minated for default. If termination is 
in the Government’s interest, the con-
tracting officer may terminate the 
contract for the convenience of the 
Government. 

(k) If the contracting officer has not 
been able to determine, before issuance 
of the notice of termination whether 
the contractor’s failure to perform is 
excusable, the contracting officer shall 
make a written decision on that point 
as soon as practicable after issuance of 
the notice of termination. The decision 
shall be delivered promptly to the con-
tractor with a notification that the 
contractor has the right to appeal as 
specified in the Disputes clause. 

[48 FR 42447, Sept. 19, 1983, as amended at 54 
FR 48990, Nov. 28, 1989] 

49.402–4 Procedure in lieu of termi-
nation for default. 

The following courses of action, 
among others, are available to the con-
tracting officer in lieu of termination 
for default when in the Government’s 
interest: 

(a) Permit the contractor, the surety, 
or the guarantor, to continue perform-
ance of the contract under a revised de-
livery schedule. 

(b) Permit the contractor to continue 
performance of the contract by means 
of a subcontract or other business ar-
rangement with an acceptable third 
party, provided the rights of the Gov-
ernment are adequately preserved. 

(c) If the requirement for the supplies 
and services in the contract no longer 
exists, and the contractor is not liable 
to the Government for damages as pro-
vided in 49.402–7, execute a no-cost ter-
mination settlement agreement using 
the formats in 49.603–6 and 49.603–7 as a 
guide. 

49.402–5 Memorandum by the con-
tracting officer. 

When a contract is terminated for de-
fault or a procedure authorized by 
49.402–4 is followed, the contracting of-
ficer shall prepare a memorandum for 
the contract file explaining the reasons 
for the action taken. 

49.402–6 Repurchase against contrac-
tor’s account. 

(a) When the supplies or services are 
still required after termination, the 
contracting officer shall repurchase 
the same or similar supplies or services 
against the contractor’s account as 
soon as practicable. The contracting 
officer shall repurchase at as reason-
able a price as practicable, considering 
the quality and delivery requirements. 
The contracting officer may repurchase 
a quantity in excess of the undelivered 
quantity terminated for default when 
the excess quantity is needed, but ex-
cess cost may not be charged against 
the defaulting contractor for more 
than the undelivered quantity termi-
nated for default (including variations 
in quantity permitted by the termi-
nated contract). Generally, the con-
tracting officer will make a decision 
whether or not to repurchase before 
issuing the termination notice. 

(b) If the repurchase is for a quantity 
not over the undelivered quantity ter-
minated for default, the Default clause 
authorizes the contracting officer to 
use any terms and acquisition method 
deemed appropriate for the repurchase. 
However, the contracting officer shall 
obtain competition to the maximum 
extent practicable for the repurchase. 
The contracting officer shall cite the 
Default clause as the authority. If the 
repurchase is for a quantity over the 
undelivered quantity terminated for 
default, the contracting officer shall 
treat the entire quantity as a new ac-
quisition. If the repurchase is for a 
quantity over the undelivered quantity 
terminated for default, the contracting 
officer shall treat the entire quantity 
as a new acquisition. 

(c) If repurchase is made at a price 
over the price of the supplies or serv-
ices terminated, the contracting officer 
shall, after completion and final pay-
ment of the repurchase contract, make 
a written demand on the contractor for 
the total amount of the excess, giving 
consideration to any increases or de-
creases in other costs such as transpor-
tation, discounts, etc. If the contractor 
fails to make payment, the contracting 
officer shall follow the procedures in 
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