552.238-79

(1) Executive agencies (as defined in FAR
Subpart 2.1) including nonappropriated fund
activities as prescribed in 41 CFR 101-26.000);

(2) Government contractors authorized in
writing by a Federal agency pursuant to
FAR 51.1;

(3) Mixed ownership Government corpora-
tions (as defined in the Government Corpora-
tion Control Act);

(4) Federal Agencies, including establish-
ments in the legislative or judicial branch of
government (except the Senate, the House of
Representatives and the Architect of the
Capitol and any activities under the direc-
tion of the Architect of the Capitol).

(5) The District of Columbia;

(6) Tribal governments when authorized
under 25 U.S.C. 450j(k);

(7) Qualified Nonprofit Agencies as author-
ized under 40 U.S.C. 502(b); and

(8) Organizations, other than those identi-
fied in paragraph (d) of this clause, author-
ized by GSA pursuant to statute or regula-
tion to use GSA as a source of supply.

(b) Definitions. Domestic delivery is delivery
within the 48 contiguous states, Alaska, Ha-
waii, Puerto Rico, Washington, DC, and U.S.
territories. Domestic delivery also includes a
port or consolidation point, within the afore-
mentioned areas, for orders received from
overseas activities.

Overseas delivery is delivery to points out-
side of the 48 contiguous states, Washington,
DC, Alaska, Hawaii, Puerto Rico, and U.S.
territories.

(c) Offerors are requested to check one of
the following boxes:

[0 Contractor will
overseas delivery.

[0 Contractor will provide overseas deliv-
ery only.

O Contractor will provide domestic deliv-
ery only.

(d) The following activities may place or-
ders against information technology sched-
ule 70 contracts and Consolidated Products
and Services Schedule contracts containing
information technology special item num-
bers, on an optional basis; PROVIDED, the
Contractor accepts order(s) from such activi-
ties:

State and local government, includes any
state, local, regional or tribal government or
any instrumentality thereof (including any
local educational agency or institution of
higher learning).

(e) Articles or services may be ordered
from time to time in such quantities as may
be needed to fill any requirement, subject to
the Order Limitations thresholds which will
be specified in resultant contracts. Overseas
activities may place orders directly with
schedule contractors for delivery to CONUS
port or consolidation point.

(f)(1) The Contractor is obligated to accept
orders received from activities within the

provide domestic and
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Executive branch of the Federal Govern-
ment.

(2) The Contractor is not obligated to ac-
cept orders received from activities outside
the Executive branch; however, the Con-
tractor is encouraged to accept such orders.
If the Contractor elects to accept such or-
ders, all provisions of the contract shall
apply, including clause 552.232-79, Payment
by Credit Card. If the Contractor is unwilling
to accept such orders, and the proposed
method of payment is not through the Credit
Card, the Contractor shall return the order
by mail or other means of delivery within 5
workdays from receipt. If the Contractor is
unwilling to accept such orders, and the pro-
posed method of payment is through the
Credit Card, the Contractor must so advise
the ordering activity within 24 hours of re-
ceipt of order. (Reference clause 552.232-79,
Payment by Credit Card.) Failure to return
an order or advise the ordering activity
within the time frames of this paragraph
shall constitute acceptance whereupon all
provisions of the contract shall apply.

(g) The Government is obligated to pur-
chase under each resultant contract a guar-
anteed minimum of $2,500 (two thousand, five
hundred dollars) during the contract term.

(End of clause)

[68 FR 24381, May 7, 2003, as amended at 69
FR 28065, May 18, 2004]

552.238-79 Use of Federal Supply
Schedule Contracts by Certain Enti-
ties—Cooperative Purchasing.

As prescribed in 538.7004(c), insert the
following clause:

USE OF FEDERAL SUPPLY SCHEDULE CON-
TRACTS BY CERTAIN ENTITIES—COOPERATIVE
PURCHASING (MAY 2004)

(a) If an entity identified in paragraph (d)
of the clause at 552.238-78, Scope of Contract
(Eligible Ordering Activities), elects to place
an order under this contract, the entity
agrees that the order shall be subject to the
following conditions:

(1) When the Contractor accepts an order
from such an entity, a separate contract is
formed which incorporates by reference all
the terms and conditions of the Schedule
contract except the Disputes clause, the pat-
ent indemnity clause, and the portion of the
Commercial Item Contract Terms and Condi-
tions that specifies “Compliance with laws
unique to Government contracts’ (which ap-
plies only to contracts with entities of the
Executive branch of the U.S. Government).
The parties to this new contract which in-
corporates the terms and conditions of the
Schedule contract are the individual order-
ing activity and the Contractor. The U.S.
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Government shall not be liable for the per-
formance or nonperformance of the new con-
tract. Disputes which cannot be resolved by
the parties to the new contract may be liti-
gated in any State or Federal court with ju-
risdiction over the parties, applying Federal
procurement law, including statutes, regula-
tions and case law, and, if pertinent, the Uni-
form Commercial Code. To the extent au-
thorized by law, parties to this new contract
are encouraged to resolve disputes through
Alternative Dispute Resolution. Likewise, a
Blanket Purchase Agreement (BPA), al-
though not a contract, is an agreement that
may be entered into by the Contractor with
such an entity and the Federal Government
is not a party.

(2) Where contract clauses refer to action
by a Contracting Officer or a Contracting Of-
ficer of GSA, that shall mean the individual
responsible for placing the order for the or-
dering activity (e.g., FAR 52.212-4 at para-
graph (f) and FSS clause 1-FSS-249 B.)

(3) As a condition of using this contract,
eligible ordering activities agree to abide by
all terms and conditions of the Schedule con-
tract, except for those deleted clauses or por-
tions of clauses mentioned in paragraph
(a)(1) of this clause. Ordering activities may
include terms and conditions required by
statute, ordinance, regulation, order, or as
otherwise allowed by State and local govern-
ment entities as a part of a statement of
work (SOW) or statement of objective (SOO)
to the extent that these terms and condi-
tions do not conflict with the terms and con-
ditions of the Schedule contract. The order-
ing activity and the Contractor expressly ac-
knowledge that, in entering into an agree-
ment for the ordering activity to purchase
goods or services from the Contractor, nei-
ther the ordering activity nor the Contractor
will look to, primarily or in any secondary
capacity, or file any claim against the
United States or any of its agencies with re-
spect to any failure of performance by the
other party.

(4) The ordering activity is responsible for
all payments due the Contractor under the
contract formed by acceptance of the order-
ing activity’s order, without recourse to the
agency of the U.S. Government, which
awarded the Schedule contract.

(5) The Contractor is encouraged, but not
obligated, to accept orders from such enti-
ties. The Contractor may, within 5 days of
receipt of the order, decline to accept any
order, for any reason. The Contractor shall
fulfill orders placed by such entities, which
are not declined within the 5-day period.

(6) The supplies or services purchased will
be used for governmental purposes only and
will not be resold for personal use. Disposal
of property acquired will be in accordance
with the established procedures of the order-
ing activity for the disposal of personal prop-
erty.

552.242-70

(b) If the Schedule Contractor accepts an
order from an entity identified in paragraph
(d) of the clause at 552.238-78, Scope of Con-
tract (Eligible Ordering Activities), the Con-
tractor agrees to the following conditions:

(1) The ordering activity is responsible for
all payments due the Contractor for the con-
tract formed by acceptance of the order,
without recourse to the agency of the U.S.
Government, which awarded the Schedule
contract.

(2) The Contractor is encouraged, but not
obligated, to accept orders from such enti-
ties. The Contractor may, within 5 days of
receipt of the order, decline to accept any
order, for any reason. The Contractor shall
decline the order using the same means as
those used to place the order. The Con-
tractor shall fulfill orders placed by such en-
tities, which are not declined within the 5-
day period.

(c) In accordance with clause 552.238-74, In-
dustrial Funding Fee and Sales Reporting,
the Contractor must report the quarterly
dollar value of all sales under this contract.
When submitting sales reports, the Con-
tractor must report two dollar values for
each Special Item Number:

(1) The dollar value for sales to entities
identified in paragraph (a) of the clause at
552.238-78, Scope of Contract (Eligible Order-
ing Activities), and

(2) The dollar value for sales to entities
identified in paragraph (d) of clause 552.238-
78.

(End of clause)

[68 FR 24381, May 7, 2003, as amended at 68
FR 41289, July 11, 2003; 69 FR 28066, May 18,
2004]

552.242-70 Status Report of Orders
and Shipments.

As prescribed in 542.1107, insert the
following clause:

STATUS REPORT OF ORDERS AND SHIPMENTS
(APR 1992)

(a) The Contractor shall furnish to the Ad-
ministrative Contracting Officer (ACO) a re-
port covering orders received and shipments
made during each calendar month of con-
tract performance. The information required
by the Government shall be reported on GSA
Form 1678, Status Report of Orders and Ship-
ments, in accordance with instructions on
the form. The information required by the
GSA Form 1678 may also be submitted in an
automated printout form if authorized by
the ACO. Alternatively, the required infor-
mation may be reported by electronic data
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